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P V B L I S H E R 

t 6 T H E 

H E Reader will be pleas'd to be acquainted, That 
in the following Collection, the Author hath folldVd 
fuch a Method, that he needs not befpeak the Faith 
afforded to Historians: For, Kr/?, As to the Pleadings 
here inlert, he hath only taken Breviats of fuch Arguments as 
had any Influence on the "Decifim, (where that was discoverable) 
and the printed Papers where thefe may be found, are all 
marked with Crofles on their Margin, at the proper Places ; 
and all fuch Informations, "Petitions, Anfmers, he. relating to 
eachPrae/j^areputup by thenuelves, and then another Pa- 
per wrapt about all of each Seffion, containing the very 
Words of the Interlocutors, each Clerk's Interlocutors being by 
themfelves j and all of them, packt in good Order, are laid up 
in a Repofitory in the Lamiers Library : So that in an Inftanf, 
the whole Subftance of any Trocefs in this CollcBim, may be 
^peir by'pny, who will but take the Pains to look into the 
Printed i>icifm ; where he will find the Name of the Clerk 
to the Procefs fet down, and the fame Clerk's Name ("with 
the Year and Seflion) written on the Back of the aforefaid 
Covet: 

The life of this Method (without the leaft Defign to De- 
tract from former Collectors) is, Firft, That if any Perlon 
a a queftion 



VI 



'Publijbcr to the Reader. 



queftion the Author's Veracity, he may have full Accefs, in 
the Space of a few Moment^- . and without any Expences, 
(except what his Liberality prompts him to, in Favours of 
the Under-keeper of ,t^t.'iihary) to Croft-examine any of 
the following J)enfian's: Secondly, That if any Party, and 
chiefly our p.wri*. Ybimger Brothers, incline to know what 
was at Larg£*:Pled in any of the following Caufes, they may 
there :jfind all the Arguments that wereufed on either Side, 
whether they influenced the Decifion or nor. Laftly, The 
Reader is Advertifed, That altho' the Faculty of Advocates are 
alone at the Expence of this Work^ (in paying to the Colle- 
ctor a competent Salary) yet they are willing the Benefit 
thereof be Communicate to the whole Nation. Arid for that 
End this Work will be continued from Year to Year ; and 
about the Begirmini^ofjeach^ Year s a Volume, confifting of 
much the,i«nie Number of Sheets wttlrThi»^~ WL.be pub- 
liflied : So that the Purchafer may either keep them by him 
ftitched, or in Sheets, till they amount to a competent Thick- 
nets ; or caufe bind up every Year by it felfj (each being to 



have its own Indexes) as he ftiall think 
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DECISIONS 

' OFTHE 

Lords of Council andrSeffion. 

. tT"" - * Spinning at jftobanbet 1714.' .7 

DEC IS IO N I 

«■••'. ■•>'-■ I ?* November 1P4: 2 

,'. BALDEN of LANERK, 
■ " KERoi CAVERS. 

JN a Competition for Mails and Duties of the Lands of 
1 Middlrmajwalls, betwixt the faid Parties, /&/A » 0J- , 
! gifted. That the Bond which was the Ground of Cavtrs, 
' his Adjudication, was Null,' one of the Witneffcs not ' •'' 
being Deligned, and cot foppliable aftef the Aft i6Zi f ' 
being Dated in a4mo r68 J. 
■i&fwereA 'for Cavers, That the Wftneu"es;Aeing 
infiotip the Bond, (Gilbert Elliot Inferter of the Sum, and tArcmfold 
ifielfm Servitor to the Laird of Cavtrs) and they both being Servants 
to Cavers at the Time, they were fufficiently Defign^tf, the above De- 
Agnation being applicable to both-, fo that Cavtrs fid' not inrougn the '^ 
Aft of Parliament, but only accommodate the yf Ords (penally infect ^. 
to anfwer the Defign ol the AS, fince there wtfreaUy affcfignatieli ro. * ; 
the Writ. And this differs from Cafes preceedjing the AfX, where, when 
there was no Designation at all, the Loruyufed to allow -a Condefcen. 
Con and Proof: But here there is a Defisnatidn, and the Queftion only, 
■ ■ K/ How 




Becifions of the 



How it (hall be applied ? Neither is it incongruous, where Two are fct 
down, to apply the Vredicate (which here is the Word Servitvr) tho* 
* ^e^iuujlar, to hath. %%>. The Letter (0 $as only beenanOntf- 
; & m% \t js not & Jnwchrhp r^pblyin^ of an omitted £ ondefcf $« 
on, as wpplying the?w*w ScpPtmsi 0r not fo much tKe condetcro- 
mg upon i £teG§n*uon nor ro he found tn the Writ, as helping a Literal 





b 



Replied for Lanerk, That in the above Claufe ^Archibald Nielfon is 
only defigned, and Gilb. Eliot hath no Defignation, for (Inferter of the 
Sum) deGgns no Perfon : And to apply 'the Words (Servitor to the Laird 
of Cavers) jp Gilb. El/jot y is a plain Forcf, and may be ufed alinoft in 
every Cafe tp eiiqe tljp Ad of parliament. And f? to the Application 
of aiirigular Tregcatt to plural Sfobje&Sj asthj* Way of fcxpfeffion 
was rarely ufed, and only by roets among the Romans > fo it was never 
received in our Language ; Nay, even in Latin, it was never ufed in 
exprefling the Securities of Mens Rights, thefe not being to be fhaken 
loofe upon Gr?mma{icaL or Rhetorical Turns, much leu upon Poetical 
HiRht* qf ExprefliOfl. Jo tlyj Second, ttvticf, Tbaj tf fiftm Scrip* 
torts could be held for an Excufe, fc~ would eo by much'tbo^r ; tor 
tho 1 it m*y be fometimes fuftained* where, from otTTfcr -CUufe j n the 
fame Wrjt, it appears that the "Error* is merely ah Efcapc in Writio& 
bitf fobfantfejly thffs is no Error ; Yet \i$ not fo here, where there?* 
nothing in the Bond to perfwade that Gilb. Elliot was Cavers'* Servant; 
but rather the contrary ; For if ljc was, the eafy Dcfignation had not 
been omitted. One Letter might perhaps have aone it t without repeat- 
ing the whole Defignation, atd yet if falls out in this Cafe, that a (ingle 
Letter may have that Import as to make the Bond either ftand or fall 

DMcrf for Zaneri 7 ~ *** *"* /<*»* *$* ** Wtt*p*9tT* MOt 

MtcrihW*L?n*ik.S Efficiently defigned \ and tberejore that the 

* ' "Bond was NnlL 

Gjtbfon, Clerh 

DECISION It 

Sir Robert Tories and his Fa&or % 

AGAINST 

George Witfm Merchant in Edinburgh. 



* * 
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THE Deceaft viUxanjer Forfa, having obtained a Bond (rom Lieu- 
tenant Colonel Lumfdcn> Mz)Ot MotpOy and fome other Officers 
,r " M Colonel George HamUlon\ Jlegimerit, for fever al (mail Sums; ia 
Part Parent of flrhat he had advanced for CtoarMhg the Regiment; -Sir 
Robert Forbes who as Creditor to the fold •AfcxattJer, had obtained a Gjfc 
ofhisJEfchejt, recovered Decreets offpecwl Declarator a gaiiiff thefe Cffl£ 
tiers for their tefpeaive Det>ts, and having arretted their Arrears ia the 
Hands of the Commiffiohers of thfe EquiValent ; When he came (6 infill 
in a Furthcoming, an Intereft was produced fir George Watfofr whet 
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craved to be preferred upon an ^ffiznarion from the principal Creditor : 
But Sir Robert's Arreftment being jrm t he founts' upon, and produces 
Letters of Intimation of his 'Aflignation, and anlBxecution thereof at the 
Croft of £^tfc)^~EJer and §gpar Of Leitb, bearing, That the Meffen- 
gers made' due and lawful Intimation tp Colonel George Hamilton, Co- 
lonel of Her M^^y\Ke^\tMptoi Foot- Guar ds y and his Lieutenant Co-, 
lonel, Major, ,v Captiinsi 'alia Subaltern Oncers bf the laid Regiment, of 
thejaid Affignatic>t|j whereby he a^ecjged the Original Creditor was 
deluded.' *"'* 1 * ' ' s • ( 

A gain ft this Infjm.ation, as being difconform to the Bond affigned, fe* 
yerar'Nullitics \verc bbjec^e^ by Sir Rpberi, As imp. That the Bond refer- 
red to by the I^tirfjation,' is granted J>'y the Officers of the Foot-guards; 
Whereas, the OMigants in the Bondafljgncd belonged to another Re, 
£{meni.^^to: That the intimation related to a Bona wherein Colonel 
Hamilton is bound'; whereas' he does- not Subscribe the Bond founded on. 
jWVthat alt th? Officers are mentioned bound in the Intimation ; where- 
tfs Seven only Su bfcribe thefeond in Controverfy. 4*0. That the Sum due 
by the Subfcri$ ! rs, as ■* meriripned in the Letters of Intimation, is greater 
than the Sum in .the Boni Aflkned. %to. That the Dcfiguation of the 

thelntir 



Sum ought t<a^rc^beeTT in the Intimation, conform to each particular 
Oncer's Debt, as mentioned in the Bond affigned. 6to. That the Exe- 
cution of the Letters of Intimation, did not Dear the Affignation to be 
produced.*' 

" ' tfwefed For rVatfon the Competitor, To the Ftrft, That theftegi* 



mat it was reaiLMiauic iu iiiciHjyii ific utucr vsoiccrs ino not signing: 
Becaufe the ^ loading was for the whole Regiment, tho' there were 
but 'a pew that uhilertoofc Payment, by figning the Bond. To the Fourth, 
That the pifference is of no Import, becaufe it was the Creditor's Pur- 
pose to have had as many Officers Subfcribing, as would have extended 
to tfreSurn mentioned in the Intimation. To the Hftb, That the Date, 
Sum, and Creditor's Name, are fpeciaUy expreft : Nay, the Onerous 
Caufc of Contracting the Debt condescended on, whereby the Obligati- 
on WaS fo Specially defigned,' that no Birder was needful. To the Sixth, 
ft was ' iAnfatrea, TJbat tho* Production of the Affignation be requifite 
in a T^/&»6?^h t! ; rhation, yet when it is EdiBal, the Warrant is not the 
Affignation :' ButLettcrs of Intimation under the Signer, which pauW 
upon a Bill, the Affignation niuft neceflarly be produced, when thejm 
hpaft. So that the Letters fupcrfede the NeccfEty of any farder^ro- 
dfialon of the^Mignatwn. / 

The Lor it Re feted the Eve jtrR NuVt&s ; hut *t 
J^r^HS* 1 *» **" ^A tberfand the Execution fftbe Letters 

SSfiKTi flMimatiouNuU^UretardJiefame^dm 

T " ! ''■ Robcrton, CJerh 
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a Decifions of the 

~~~ DECISION IIL 

£ 1 2th Nrvcmbtr 1714. ] 

The Creditors of Hamilton Younger of Orhiflm, 

AGAINST 

Hamilton of 7)akiel, and the Creditors of Orhijtm Elder. 

• 

ADifpofirion being granted in *4nno 1699, by William Hamilton of Or* 
htflony in Favours of James Hamilton his Son, of his whole Lands ; 
He al(b grants to him an AflignatiOrt of the lame Date, to his 
whole Debts and Sums of Money, or other Rights, which was or could 
be Interpreted in his Favours : But referving a Faculty to burden the 
A dig nation with fuch Conditions as the Father fhould think fit. At grant* 
ing thefe Rights, Orbifion flood bound as Cautioner for the Lord* Glaf* 
foord and his Lady, for a copfiderable'Sum, to my Lady Semple, for which 
he had a Bond of Relief ; and upon Diftrcfs having paid the Money, his 
Son's Creditor* *far Ms- DcLcalv, ofctainM themlelves decerned Execu- 
tors dative to him, and upon a Liccnfe raifed a Procefs againft the Lord 
Semple; as *aifo upon a* Cognitionis Caufaj Ari j iu lyd fr om Orbifion Elder 
thisDebt of the Lord Semfles. When Orbifion paid the Debt, he took an 
A ffignation in his own Name, and thereupon Adjudged the Lord Sempfe?s 
Eftate, and his own Creditors alfo Adjudged from him : Whereby in 
the Ranking of the Creditors of the Father and Son, a Competition arofe 
ftr th£ forefoid Subjeft of Relief. 

The Point in Queftion being, Whether the general Difpqfition of all 
Debts by Orbtfion to his Son, did Comprehend the faid Bond of Relief > 
It was Contended for Old Orbi/lon*s Creditors, That it did not. imo. 
Becaufe the faid A (Agnation being General, could not be interpreted to 
include fuch fmgular Obligements, as Claufes of Relief, which by their 
Nature are fcarcc affignable, at lea ft not to be prefumed Conveyed under 
a Generality ; fpecialfy fince old Orbifion took thereafter A ffignation ia 
hfcown Name, and granted a fpecial A ffignation thereof to Dalziel. 2do. 
Tho* the A ffignation fhould be found to carry the Right of Relief, vet 
it's to be underftood cum fuo onere ; fo that young Orbifion beboovea to 
free and relieve his Father of the Debt, which he did nor, yio. The 
A ffignation being Laten, and Special, as to the Subjeft affigned, and not 
intimate to the Debitor and Old Orbifion having thereafer Adjudged,and 
this Adjudication Adjudged from him by his Creditors, and therefore 
legally intimate, they are preferable both to the Son and his Creditors. 
4*o. The Son's Creditors cannot Compete, becaufe the A Agnation re- 
fcrvesa Faculty to burden the A ffignation with fuch .Conditions as the 
Father fhould think fit: Which Faculty he thereafter exerced in a po- 
fttrior Contra£t betwixt him and his Son, with an exprefs Irritancy, dc 
non Contrahendo Debitum ; and this Contract having mterveened before 
Con tracing any of the Son's Debits, they were, thereby excluded from 
any Ihtereftin the Subjeft. 

-%4nfwerenfyr the Creditors of young Orbtfion, That the two above- 
mentioned Rights, Comprehending the whole Eftate, muft Comprehend 
this Bond of Relief; becaufe nothing is excepted, efpccially finee they are 

granted 
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granted with the burden of Debts ; and feeing the Son was fubjefted to 
the Payment of this Debt to the Lord Semfle^ the Obligation of Relief 
was undoubtedly conveyed, with the reft of the Eftate. *do. Nothing 
hinders a Bond of Relief even before Diftrefs to be a Signed, fince every 
Obligation may ; and even fuch as are Conditional, as an Obligati- 
on of Relief is ; So that the Cautioner being Diftreflcd,his Afligney has; 
the fame Aftion, the Cedent would have bad, as was found in the Cafe 
of the Marquis of Tweeddale contra Earl of Lauderdale, pio. As to Orbi- 
ftoffs taking Aflignatioa to the Debt in his own Name, that was proper 
enoogh to mew the Diftreft was incurred, and the Right did accrefce to 
Young Orbiflon, like all other fuperveening Rights, taken by the Cedent, 
which doubtlefi Accrefce to the Affigney. 4/0. As to Old Xfrbifton's pay- 
ing the Debt himfclf, and not the Son, that had only the Effea to puri* 
fie the Bond of Relief, and make it take place in the Son's Perfon / Nay 
it's plain it was the Son's Means that paid it, the Father being Denuded, 
and fo wanting Means of his own, which alfo vinfwers what was *AU 
ledge d of the Son's being bound to Relieve the Father of the Debt, (ince 
that Was Virtually an Obligement of Jt«U*£ thar he .undertook the Pay- 
ment Of the jgduil » Oi I n f m ~ffG ~A s to Old Orbijlon's Creditors,, their De- 
nuding htm by their Adjudication ; It was Anfuo'ered^ That he was already 
Denuded bv the general Affignation to his Son, to which the Adjudicati- 
on led by the Father did Accrefce, like an Affigney carrying on Diligence 
in his Cedent's Name. Betides that Ybung Orbifton** Right was firft 
legally Perfc&ed, by his Creditors purfuing the Lord Semfle upon a Li- 
cence, which was Equivalent to an Intimation, which alio takes off all 
Pretence of Latency. 6to To the laft Tomt f ancnt the innovating Con- 
trad, it was *Anfwered> That the Son never receded from the firft 
Settlement, nor was that Contraft an Innovation, but a further Title gi- 
ven to the Son ; and it wzyjus tertii to Old Orbifton\ Creditors,, fince it 
does not State thepi in 9 better Cafe?, there being nothing therein given 
ta Old OrUfto» y but only feme Rcftriftions laid Upon the Son, fuch as 
not to Contrad Debt, which could fignifie nothing to Old Orbifton\ 
Creditors : For the' the Son's after Debts could not afFcft the 
Land ; yet that would not extend to feparate Funds, fuch as this Right 
of Relief, neither took that Contraft any Effctt, not being Regiftrate in 
the Record of Tailzies : So th*t the Son's Creditors were in ofttmafide to 
Contract, The Lords found it Relevant, to frifer th% Serfs 

Brfmi for the) Creditors^ that the Debt was Paid out of the Son's, 

vvi. ttitfk. b Dune, Curty 

DECISION IV. ; / ; 

Modem Die* . / 

HXvxj&tb BA«r,Daughter of a firft Marriage to Blair of ftchmvok, 

AGAIKST / 

Bcthia Hamiltm Relift of a fecond Marrjzge. 

MR. William 'BJair of JLucUwvoU, having in a fcoft-Nuptial Cbn- 
traft, Provided the Heirs of his firft Marriage in 18000 Merits $ 
thereafter be enters into a fecoadConttaa wh&£?thU Hamhw bis fe* 
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cond Wife ( alio after Marriage ) whereby (he is Provided in 5006 Merks 
in Liferent, and the Children of the Marriage in Fee. After his De- 
ccafe, Elizabeth B/41V, one of the Two Daughters of the firft Marriage, 
Adjudges his Eftatc for 8«oo Merles only remaining of the above 18000 
Merks, and 'Betbia Hamilton the RelicY alfo leads an Adjudication, for 
Implement of the Provifionsin her Contract; and in the Ranking of his 
Creditors a Competition having arifen betwixt, them, and the RelicVs 
Oath having been taken, and (he Owning that (he had got fome other 
Rights from her Husband St ante Matrimonii after the Contract of 
Carriage. 

It was alledged for Elizahetb 'Blair, That thefe Rights ought to Im- 
'pute in Satisfaction of her Claim frotanto, Quia Debitor non frafumitur 
Donate. As was found in the Cafe of the Lord and Lady Qrmiftotm, contra 
Hamilton oVBangout,i 6tb November 1715; 1 do. That the Relicl's Adjudica- 
tion was Null, being led againft the Husband's Reprefentatives for more, 
and in other Terms, than he waslyable, in (p far as, by the Conception 
of her Contract, her Tocher could not be uplifted by the Husband u ith- 
out her Confent r oul J * u CufL k " •**-uolifted£theHusband was bound 
to reimfkjfTt'm the fame Terms j But nonCbnJat^Tht^^he Money 
was uplifted, and not re-imployed, and therefore the Lady couk* hot ad- 
judge without making this previoufly appear. %tio. That the FirS Con- 
tract, tho' P6ft : Nuptial Was not revockable: Not being of the Nature 
of a Donation, becaufe the jrlusband and Father as fuch was obliged td 
provide his Relict and Children, the Provifion being moderat, and efficr* 
mgto the Tocher, as was found a 5 Juljj 1710, Jean Chalmers, contra 

Ljon of *Banchry 

Mwtred for the Re1i& to the Firft, That the Creditors might re: 
duce tnefe R ights, but could never impute in ' Payment of Sums. To 
the Second, That the Defunft had declared under, his Hand, That he 
had received the Tocher ; and accordingly many Years before his Death. 
delivered up the Security* for it to Orbifioun, in whofe Hands it was. To 
the Third, It was lAnfwerei, That by the firft Contract of Marriage, the 
Dcfunft ft ill continued Fiar of his own Fortune ; and what he thereby 
got in Tocher was ft ill obnoxioui to his lawful Debts ; as has beerV often 
found. As 2 1 November i6Saf. Children of Mr. •Andrew Majorib*nks, 
contra his Creditors/ 80 that Elifabetb Wsir, coming in but as an Heir 
Of a Marriage, could not be preferred to the Relict, who is a juft and 
Onerous" Creditor for her own Portion : Provisions to a Wife being in 
the drifted: Senfe Onerous, but not fo as to Children Of a Marriage; And 
it's certain, that notwithstanding any Provifions in a priof Contrail of 
Marriage, the Husband ftill remains Dominus, may contract Debts, Or 
enter into any Onerous Contract, Which may eventually render the 
Provifiotg ineffectual ; and is of the Nature of a Tacite Revocation, the 
fri or Children having only a Deftination ofSucceffion; and fo can draw 
nothing till their Father's Debts and Onerous Deeds be fatisfied* 



The Lords found, that any Deedin the RelicTs Vavmtrs, 

is imputable in Payment if the Debt fie ^Adjudged 

for t tmlefs fie inftruH a ft far ate Onerous Caufe > 

and Replied the nAJJedgeance *gain/l btr Jdjnd* 
-'■-■- - ■'"""" cath 
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Bofwei for H+ t c*f jo*, Ji&* infiru8ing y the Tocher was uplifted by 

"'££rtr* j *" Husband. «ind found tfo firli Contraff of 

Marriage \ tho* after the Mdirriage, wds not revock- 
able, but that the Husband, being Ear, might do ra- 
tional Tweeds ; and that the Liferent Trovijion in 
the fecond Contra ft of Marriage, was a rational 
Deed. 

Durie, Clerk* 

DECISION V. 

f 

Eodcm Die* 

Mr. TatrtckQreenbiUi arid the other Creditors of iyo» of Bmcbriei 

t 4 ■ 

, AGAINST 

„ Mr. jfiTofcr Stewart of G*ptf& 



D*4vtA Lyon of THanchrie, having Married Jean Chalmers* a Minor; 
flic, by a Poft-Nuptial CootractjJ&ifgones to him and her fel£ 
and' long»ati*cr-ofT<Tenj-TWO in conjunct Fee and Liferent, and 
to the Bairns to be Procreate betwixt them, their Heirs and Affigaies 
ii'hatfoever in Fee, her Lands, f$c. and be provides her in a Jointure, 
tjpon his Breaking and Deceafe, his Creditdrs having affected the Lands* 
Die raifes Reduction of the fbrefaid Contract of Marriage,, ta caftte Mi- 
nt ennitatis fcf Lafionis; before Diligence done by the Creditors • wherein 
/hefd far prevailed; that the Lords in July 17 ib, reduced the Contract 

fuo»i the Liferent of her own Lands ; but continued the Caufe as to the 
fee;- tiD. November thereafter. _ ... , . . . 

The Relict being thereafter married to the faid Mr. Walter Stewart, 
t)ifponcs to him the (aids Lands, with the Burden of her Liferent, and 
100 lib.Sterh to the Children of the firft Marriage, whereupon Mr; 
Walter is Inftft. .,..->. „' > 

v The firft Husband's Creditors having Adjudged thele Lands, purfue 
Mails and Duties againft Mr, Stewart and the Tenants ; and he com* 
bearings craves Preference and Abfolvitor. 

Ftrft, As his Wife's Affigney,. he infifts upon her former Reduction 
above-mentioned, and contended there was equal Reafon to reftoreher 
to the Fee as to the Liferent, and that they could fcarce be ieparate; nei- 
ther in this Cafe could the Husband Ljon be %4mBot in rem \uarn. ,, 

tAnfmered for JJonH Creditors, into, that the Cafe of Contracts of 
Marriage was different from the Actings of Minors in other Cafes : That 
as Minors might enter into Marriage State, fo they might likewile Con- 
tract: with refpect to Settlements upon that Account ; and if the PrQfifi- 
6ns were fuitable and Ordinary, there was no Ground of Reflation, 
and with refpect tothefe, might Contract with the Husband, jrno was 
not therefore iAttftor >i* rem Jum t as in other Ctfratories, .And there 
was no Difference whether the Contract was prior 6r po^rior. tO-jfche 
Marriage, being ftiU in Contemplation thereof; and that here the Pro- 
vifions were Rational and Confiderable upon the Husband's Part. And in 
General, all this Transaction was no other than what Perfons after Ma- 
jority enter into. %do. Without noticing whether the Contract was ra- 
17 B * **»** 
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tional or not, the Alienation of the Property of Lands could not be legally 
done by any Minor unauthorized, $tio. The Provifions in this Con t raft 
in Favours of the Wife, were but imaginary, Gnce the Event proved . 
that Lyon had more Debt than Means : And fuch a Contrail was lately 
Reduced by the Lords, 17th July 1708, *4nna Hyers contra ^Alexander 

Reid her Husband. ' 

Replied for Stewart, That it did not well appear from the Tenor of 
the Claufe, that the Fee was conveyed to the firft Husband ; and tho' 
potior eft Conditio Mafcnli, yet it has been frequently decided, that Lands 
coming by the Wife, the Prefumption runs in her Favours, where rhe 
Claufe was any ways dubious. And the DHpofition here runs in Fa- 
vours of David Lyon her Husband and herfelf, and longeft Liver of them 
in Liferent and conjunct Fee, aud to the Bairns lawfully to be procreate 
betwixt them, their Heirs and Afligoies in Fee* Where, tft, She is 
joined with the Husband in conjunct Fee, and therefore the Lands being 
her own, the Prefumption is for her. idly, There is no Termination, 
foiling Heirs of the Marriage, to the Husband's Heirs, which is the 
moft "f'wl Crit er ion,., whoa <he Fecisdcltencd for the Husband. 

iupltei&s Lyowi Creditors^TlHr-Ttfc-^i«M»^^in_<^ueftion being 
fnwflp and partly Liftrented, and di (boned Nomine dotis, 'twas but' a 
competent Tocher, and therefore the Fee prefumed to be transmitted, as 
appears by the above-cited Claufe in the Contraft. And this \ft, guia 
potior eft Conditio Mafcnli* idly, Where Lands are difponcd inContracls 
of Marriage Nomine dotis, the Fee pades to the Husband, as if the Tocher 
bad been paid to htm in Money ; as was found 29th January i6;o,G<rr- 
don contra Tark', and itthjuly 1671, Gardner contra Sanailands. 

■ 

The Lords Found, That tbejrfl Husband was fiar by. 
' Mot Sir 0ML 7 the Conception of the fir$ Contrail tf Marriage, 

fringe. Alter, > fa f„ft a ined the Rejbn of Minority and enorm 

praum j Lefion t unlefs the firft Husband's Creditors would 

offer to prove, th*t he had any Stock she Time 
of the Contrail, for fecuring the Wife in a Life- 
rent, tW afterwards bis Meant failed, 

r -« ^ Durie, Clerh 

DECISION VI 

fj 18th November 1714. } _ : 

>firt>l»» Tro^* and the Children of the deceaft 




AGAINST 

The Children of Commif&ry Charters* 

^TpHeie being a Company of Merchants in 'Dumfries engaged in a 
I ■ . Copartnery, there was borrow'd by Warrant from the Company 
4000 Merks from the Countefs of Nitbfdale, and Six of the Part- 
ners granted Bond conjunctly and feverally for the Sum, whereof Irym* 
of Drumcoltrain and the faid Baitlie Reid were Two. The Coiiatefs ha* 
vingafilgned.thc Debt to Commijfar vilves, thefe two, with the deceaft 
', <• Com* 
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CommhTar Charters another Copartner, who was alio Fa&or for the 
others, borrowed 4400 Merks From Sir David Cuningbam, which ex- 
aftly anfwered to the Sum borrowed from theCountefs, with the bygone 
Annualrents thereof, and they granted Bond for the fame &t 'Dumfries, 
and three Days thereafter the Money was paid to CommhTar aAlves, and 
a Tranflation Wank in the Afligney's Name by Mr. Patrick Richardfbn 
their Doer ; which Tranflation was tranfmkted to CommhTar Charters 
in a Letter, but he dying fomefhort Time thereafter, the Tranflation 
was found among his Papers blank. 

Crhi/lopber Irvine, Afligaey by Drnmcoltrriu, and BaiMe Rett's Chil- 
dren, infift againft CommhTar Charter's Children, for having it declared, 
That the Tranflation, tho' found blank, yet was for their Behoof for 
Two-third Shares, and that the Commiffar was only a Cvfios. 

There being an Aft before Anfwer allowed by the Ordinary in the 
Outer Houfe, for proving the Qualifications condescended on by the Pur- 
fuers ; and the faid Mr. Patrick Richardfon Deponing, That be received 
the Money from Sir David Cuningham, and applied it for Payment of Com- 
mijfar A Ives, end thereupon obt/ii**±*b* tomr* Tmnftatiim, for the common 
Behoof of the &>tigants in Sir David'* 'Bond, and that hefent tbtfiuue with 
the other Tapers thereto belonging to Mr. Reid or Drumcoltrain, under 
Coverture to Commifar Charters. And CommHTar Jives having aifo> 
Deponed (That the Jame vets faid tit him in read) Money, and the Tranflation 
therefore got, to the heft of his Memory, by Mr. Richardlba, as Trustee ftp 
the Perfbns bound in the triginal*Bond ; and that be had he a* d the faid Mp. 
ntj was borrowed from Sir David Cuningham, but knew it only by 
Hear J ay. J / 

It was alledged for Ae Purfuer, That the M*ney wherewkh the Ccmn- 
fcefs's Bond was purged, was by the joint Credit of *Drumcbltraintn<i the 
Batllie and the Gomtmffar, and that the blank Tranflation was the Ef- 
fect thereof; and that from the following Qualifications, imo. Becaufo 
of the Date of the Wank Tranflation at Edinburgh, being no more than 
three Days after the Pete of the Bond to Sir David at 'Dumfries j fo 
that they were upo* the Matter to be reckoned of the fame Date, and 
therefore very prefuraea We that the one "was the Ca ufe of the other. 2J0. 
Becaufe of tfte Agreement of the -Sums. j/».-From Mr. Richardfonh 
Oath, wherein lie was pofitiv«,th*t Sir D*vid\ Money was paid to Com- 
miffer +itves by Jhfe Management. 4*0. Prom Com mi (Tar *4lvesjpis 
own Oath, where hie fays he had this by Hearsay. $to. Tha t dbga $)a#£ 
Tra«flatfoaeaxRe4rltol^m«^rCft4^^s<^(tody, not by way otAp- 
propriaticta to Himfelf, bat rt ; *<omm«n [Evident for the Behoof of the 
T-hree; and tfcat from the flowing CirOumft«fnces. imo. It was nc- 
oeflary it fh&vM "have fceen tatofci Mmk, -hecfrufe the Perfons concerned 
w*i>e at a Offtance, aiid^ad '#ot. determinetfin wiholeName it was to be 
filled u£; «nd 4u£ ft fceen'Cemmftiaf :Ch*rters*s by Appropriation, 
prefumeable he had filled up his Name in it. ado. This appeared from 
A<f*» RickarJfo*** &epofition abovementioned, which is not to be looked 
upon as a fingle Teftimony ; for befides that he was intruded by all, he 
had the foregoing Circumftances, and the Nature of the Thing to bear 
Weight to his Depofition. For if it was the joint Bond of the Three, 
jhac ifocured the blank Write, Law prefumes that it was tranfmitted as 
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a cpmmon trident, the Perfons themfelves not being pre&nt, but a&* 
ing by a common Agent. And this the initium PoffeJJtonis being Document- 
ed, viz. the Manner how it came into CommiiTar Charters** Hands : Law 
and Reafon prefumes it remained fuch as hegotit;for tho 7 a blank Write 
is prefumed to belong to him who has it, yet if it be once Documented, 
that he came to it, Non titMhVropr jet atis, five aUenatwnu y fedtitulo De* 
fqfitarii, Law will prefumc it remained in that Condition, unlefs ic were 
proven, that Innovation was afterwards made. 

*An[wered y for the Defenders to the Ftrfl, That CommiiTar Jives his 
Oath is all upon Hear-fay, and Rithardfanh is but a (ingle Teltimqny. 
Befides that, whatever regard may be had to a Truftees Oath, when 
the Writes are in his own Hands, and while the Truft continueth, yet 
when it is over, the Affair is ended, and no more Regard to be given to 
his 0|th, than that of any other Perfon. 

vinfwered To the Second, That it cannot he imagined, That Men of 
Senfe, and Reafon, would truft an other with Securitys in Name of the 
Truftee, That may infer a considerable Debt againft them and their 
Succeflbrs ; that being like paying *-o*kt xluc by Bond, without getifig 
it up, or a Difcharge. %do. The Tranflation being tound bUnk, among 
CommifTar Charters** Papers, prefumes it is as fully his own, as if his 
Name had been filled up ah initio by the Laws at the Time : Nay, by it's 
being Blank, it's iefs capable of being proven to be in Truft, than if filled 
up ah initio ; For fuppofe it delivered by Mr. *4hes, for the Behoof of all 
Three, yet Law prefumes it his proper Evident who. has it, (ince fuch a 
Delivery was a Tranflation, which needed no further Solemnity, yio. 
Tho* it had been in Truft; yet when CommifTar Charters came to 
compt with the other Two, and pay them their Shares, and fo make the 
Tranflation truly his own, he needed no Write from them declaring 
it fo, fince his having the Write, made it fully his own. 

j Q.- 7^* Lards Found, That the Blank Tranflation was 

1 Mf Turcbaffed with the Money ofDrumcoltraiD, "Bail- 

He Reid and Commjiffar Charters, Obligants in Sir 
David Cuningham's Bond. And Found it Inflmtf- 
ed, That Mr. Patrick Richardfon transmitted the 
/aid Wank Tranflation to Drumcoltrain, and 'Bail- 
lie Reid under Lover to Commiffar Charters ; and 
. .#*** dsrters 7 finding no Evidence, nor Documents that the Com- 

Alter Mfmh J ^ M ^ j^^ w ^ fbe y-j r^mcol- 

train or BaillieReid, of their Shares in the jaid 
Countefsh 'Bond, nor that \he ft ate d the fame, as 
{ aid for the Co- fart nets in the 'Books of the Co- 
partnery, nor in any Lift cf 'bis own private Eft ate: 
TbeyjuftainedtbeQiiali^cationjfonftdedon. 

Alexander, Clerk. 
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DECISION VII. 

£ 19th November 1714. ] 

Serbia and Mary Shearers* 

AGAINST ; 

George Flecmwg aha Jdnet Ker nis Spoufe. 

y^Ames Hodge, having granted heretable Securitvs, upon fome Houfeft 
in Edinburgh, to fome of his Creditors, to which his Wifeexprefly 
confented ; after his Dtcctfc George Fleeming Marries thefaid Re- 
lift and Liferentrix, and enters to Poffeffion by vertue of her Liferent- 
Infeftment ; and further having applyed to the Dean of Gild for a Vifite, 
he obtains from him a Report, That the Houfes were become Ruinous, 
and in confequence thereof, a Warrant to Repair, and after Reparation* 
a Decreet of the Dean* of Gild Court fbf the Expences, whereupon he 
Adjudges. Thereafter the Purfuers Shearers raife a Procefs of Mails 
and Duties S gain ft him, and the other Poffeffors. 

Medged for Fleeming, i mo. That he. having entered to the Poffeffion 
by vertue of his Wtfcs Llftrenflnfeltment, vision* fidei Pvfleffor % qui fa* 
cit fruttus fercepds et Comfumftos irrevocabiJiter fuos. 

vinfwered tor the Purfuers, That his Wife having confented to their 
Right, they were preferable to him. 

Refljed) That however the Purfuers might be preferred to the Rents 
in Time coming; yet Abfolvitor from Bygones, in refpeft of the Wiies 
Liferent Infeftment, and his hnafidei&hv&i could not be interrupted be- 
fore Produ&ion of the Purfuer's Infeftmeht, to which the Wife is a Con* 
fenter. *do. Et (eperaiim. he ought to be preferred in timecoming by 
vertue' of the Dean of Gild's Decrdet and Adjudication thereon: Be* 
caufe the Subjeft was preferved by the forefaid Reparations. .^ 

*Duplyed, That he knowing the Reparations Were a priviledgplPDebY, 
to which all Creditors muft yeild, was in pejjimafde to impute his Intro* 
millions to the Liferent Infeftmefct in the firft place. 

The Lords Found, That Mr. Reeming's Intro- 

2 mijjions are impute able iti SdtisfaBion and 

AOor spifwood, < Payment of the Sums due for Reparations 

Alter Fkcm*t. y . contained in the Dean of Gild's Decreet, and 

^Adjudication following thereon 

Gibfon,CZrr*. 

DECISION VIII. 

Eodem Die* 

Frfkrton of thiit Wk^AdamNci^ and WtU'wn Ganmil his tenants, 

AGAINST 

The Earl of KUtnamdt, the Laird of Ocbiltrey, and the Earl of 
Dmdonald's Fa&or. 

TH E Earl of Kjlmarnoch and Laird oiOctiltty, Two of tfie Ju- 
ftices (or the Shire of •Air,, having Fined and Jmprifojied the 
(aids Two Tenants of fullarton, upon a Complaint of Job* Ha- 
' milto* Fa&orto the Earl of Chtndonald, 21ft. 'December \z&, (without al- 
lowing them either a Double 01 the Libel, or a Procurator to Plead for 
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them ) for taking of Rabbits ouc of the Ifland, called, The Lady lfle, by 
Fullarton or his Doer's Warrant, who (lands Infeft and in Natural Poffef- 
lion of that Ifland. Fullarton and the (aids Tenants intent a Proceft for 
Damages, againft the Juftices and Job* Hamilton, wherein they infifton 
the following Heads of Injuftice and Oppreflion. imo. That Two of the 
Juftices o Peace could not Judge, Three being declared a Quorum by th; 
AEtCb: II. Vsrk.t. Sef: t. Caf: 38. 2J0. The Shire of *4ir be- 
ing Divided into three Diftri&s, Kjl*% Carrick and Cuninghani. 
The Purfuers dwelt within the DiftriQ of Kjle, and were Cited to 
KJlmarnocky within the Diftrift of Cunningham. $tio. The Juftices 
pould not fit and Determine Caufes in the Cbriftenmafs Vacance. $to. 
The Libel containing a Criminal Conclufion, the Defenders ought to 
have had a double'of it. %to. There was no Title to that Ifland produc- 
ed for the Earl of Dundondd to found the Complaint. 6to. Fullarton 
the Pofleflbr was not called, and tho* he had, yet being. Minor, non te~ 
nebatur placitare. jmo. The Defenders were refufed the Priv Hedge to 
Compear by a Procurator. — Si^They were Summarly Imprifoncd, and 
there kept till a Sufpenfion and CHaTgg"Tcrfct«t Liberty. 

Anfvoered for the Juftices, To the Ftrft y That by the 'Britifb A&, the 
Juftices are Declared to have the fame Power here that they have 
in England^ and Two make a Quorum there. To the Second, That the 
DfVffion of the Shire into Diftifts, is only for the Conveniency of the 
JLeidges ; but the Jurifdi&ion of each extends over the whole Shire. To 
the Third, That the Juftices fit at all Times, for prefer ving the Peace, 
and have their Quarter-Seffions in Time of Vacance, and the A£fc refers 
only to the Court of Seffion. To the Fourth* That it was needlefs to 
give the Defenders a Double of the Libel, fince they were not infifted 
againft for a Capital Punifhment, but only for Damages and a Fine. To 
the Fifth, That row there's produced for the Earl oiDundonald, a Char- 
terin*4**0 i6j6. And therefore tothe5/*td, That there was no nq- 
cefiity to call Fullerton, fince the Earl was folc Proprietor, and the De- 
fender's were Conveened for a Riot, wherein all Parties Guilty are lia- 
ble infolidumto the Penalties, without calling Authors or Warrantees. 
To the Seventh, That it was not Cuftomary to allow Procurators to 
Plead* and there is an AOt of the Quarter-Seffions prohibiting it. Befides, 
that the Defenders here Compeared, and Acknowledged the OflFence 9 
fo that there was no occafion for a Procurator. To the Eighth, That it's 
Cuiomary for Juftices to Iraprifon Summerly, without a previous 
Charge for Penalties, other ways Penalties being, commonly very fmall, 
they might be exhaufted by di feuding Sufpenfions that might be raifed. 

RepJyed for the Purfuers, That by the exprefe Claufe in the forefaid 
*Brittfb a/#?,it is Provided, ( That the Methods of Trial and Judgment, jbaV 
he according to the Laws and Cuftoms of Scotland ) and the Quorum that 
makes the Seflion, is an Effential Part of that Method. c ido. The Di- 
vifion of the Shire into Diftri&s, is rather for the eafe of this Leidges. ph. 
Tho' Quarter Seflons do hold in Time of other Vacations, yet that Oi- 
ftom cannot Derogate from th»s Statute, which Difcharges anv judicial 
Proceedings in Cbriffenmajs Vacance (notwitbftamding if an) Cuftm in the 
contrary ) and this not only with refpetfc to the Seffion, but all tfber In* 

feriw Courts efjaftkewtbim Scotland* 4*. In all Crmtiftft Cafes, tho' 
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not Capital, the Defender ought to have a Double of the Libel with the 
Citation, at leaft a competent Time allowed him to Anfwer. $to. The' 
now there be a Charter thrown in, yet that could be no Foundation for 
the Proccfs before the Juftices* it not being then produced. 6f\ The 
refuting to allow a Procurator to Compear for the Defenders, was rftanifeft 
Oppremon, contrary to the eXprefs Acts of Parliament, as Ja. I. Tarl. 2. 
Cap. 45. Ja. VI. Tarl. 11. Cap. 90. and to the Difpofition of the Com* 
mon Law, L. 1. § 4. f. de poftuL jmo. The Fine, actording to La<v, for 
the firft Faujt, could be only one 10 Pound, Ja. VI. Tarl. 6. Cap. 84. 
whereas here they are fined in 10 Pound to Johri Hamilton, and as much 
each to the Fifcal. %vo. The fummar Imprisonment without a previous 
Charge, is contrary to the Liberty of the Subjeft, and to exprefs Law, 
Ch.II. TarL 1. Seffl 1. Cap. $8. Which provides, That the Lords fhall 
dire£fc Letters of Horning on 15 Days for all Fines impofed by the Ju- 
ftices ; and the contrary Pra£tice being unwarrantable, cannot excufe 
the Breach of a plain Law. 

* 

The Lords Found, That 1 hree, and not Two, of the 

Suffices of Teace are a fujficient Quorum ; and 

fomUthc Juftices might proceed, tho* either Tur- 

fuer or Defender live in difi'tntt 'DiftriHs of the 

■ fame Shire ; and that there being no Violence al- 

ledged, the fuftices ought not to have hoJden a 

Court in Chriftenmafs Vacant : Hut found, That 

A £ aa L*F*SF A t **"( e ^rors Are no Foundation for Damages. <And 

Alter Ngfcrcft. 5 replied the AUedgance, That the Earl of Dundo- 

naldV Title was not Libelled, and found his Tof- 
feffion ought to have been proven, «And found the 
Purfuers ought to have had a competent Time to 
vlnfwer, according as the Exigence of the Matter 
required, and .Allowance of a Procurator to com- 
pear : «And found the Juftices may fnmmarly im~ 
frifon when the Caufe requires, till Ttyment of the 
Fine ; but that in this Cafe there was no juft Caufe 
either for Fining or Imfrifoning. Vide more cfthisi 
i$tb February 1716. Durie, Clerk. 

DECISION IX. 

Q 22d Nmcmbcr 1714. 3 

Creditors of KofehtU^ 

AGAINST 

' Creditors of the deceaft Mr. William Thomfon. 

M\ .. 

the 8th, and Signet the 9th of M*y 1695, and (before executing 
thereof) raifed alfo Letters of Inhibition, containing Arreftmenr, Da- 
ted the nth, and Signet the 12th of the (aid Month and Yearforefaid ; 
Mr. Moir affigned the Debt and Diligence to Mr. William Thomfon Writer 
to the Signet, who obtained Decreet in Abfence againft John Rofs, and 
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then Adjudges : This having occafioned a Competition betwixt his Cre- 
ditors and the other Creditors of Rojehill, Mr. Thomjon\ Creditors crave 
Preference upon the faid Inhibition, as being prior to the contra&ina of 
the other's Debts. * 6 { 

•Asfweredtat the Creditors oiRofehiU, That the Inhibition was NuJJ 
as proceeding upon a falfe Narrative ( viz. <As the faid Summons and 
+4&ion dulj execute, Jhown to the Lords, has unified, ) in fo far as there 
was no Summons execute, and confequently no depending Procefs the 
Time of raifing the Letters of Inhibition- ado- A Decifion wa$ alledg- 
ed in a parallel Cafe, 19th July j 7 oo\ where, in a Competition of the 
Creditors of Stricken, the Lords found, That a Libelled and Signeted 
Summons, before it was Execute, did not make a Depending Ad ion • 
and therefore did not fuftain Arreftments raifed and execute upon the 
Summons on the paffive Titles againft Stricbeu's Children. 

Replied for Tbomfon's Creditors, That whatever of Old has been the 
Practice, yet for a long Time it had been Cuftomary to raife General 
Letters of Inhibition and Arreftment in the Way now quarrelled : by 
which Cuftom, the Lieges are made to believe they a& warrantably • So 
that here Cif in any M«terof_Eorni ) the Brocard fhould hold, Com- 
munis Error Jus fdcit, TsConfuetudb opttoa Uegum brurfrts. 2do. A 
plain Inconveniency would otherwife follow with refpeci to Pcrfons at 
a Diftance, where the execute Summons muft be returned before the 
Letters of Inhibition can be taken out ; nay without this, the very exe- 
cuting of a Summons were the Mean to put the Debitor upon Ways to 
Elude it. $tio. In Strichenh Cafe, fome of the Arreftments were laid 
on prior to the Execution of the Summons. 

Ttoplied for RofehilPs Creditors, That no Cuftom could introduce an 
Abufe, or authorize a Practice contrary to Law : That it was Law and 
Stile formerly, and the common Stile to this Hour, cannot be contro- 
verted ; and if the Lords had defigned otherwife, they would have al- 
low'd the Writers to the Signet to have altered their Stiles in the Cafe 
of Inhibitions on depending Procefles : But the continuing the Stile 
makes the Executing ftill eflentially requisite, previous to the raifing the 
Letters of Inhibition : And what was Law formerly muft ftill continue 
unlefs Repealed. 2<fo. Common Bills whereupon Letters are directed' 
do pafs of Courfe fericulo petentis ; and if they proceed upon a wrong 
Narrative, the Will of the Letters can take no EfFcft, as proceeding up- 
on Obreption. jtio. The Argument from the Inconveniency, is of no 
Force, as proceeding ab incommodo, which can never authorize a Practice 
contrary to Senfe, Law, and Stile. 4/0. As to the above-cited Decifion, 
the above Alledgancedid no way influence it: For, the fole Ratio deci- 
dendi was, That a Libelled and Signeted Summons did not make a de- 
pending A&ion. 

The Lords fuflained the Nullity obje&ed againft the In- 
anrStcrfriJgk \ hibition, as proceeding without a Warrant ; the Sum- 

mons whereupon it is founded, not being Execute the 
Time of raifing the Inhibition, 

§!? Ja- Juftice, Clerk 
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~~' D E G I S I ON X. 

£ 25th November 1714. ] 

James Brace of Towfouh. 

AGAINST 

Rafhiehill and Others. 

BY Charter under the Great Seal in the Year 1612, in Favours of 
Powfouls Predeceffor, after Enumeration of the Lands formerly be- 
longing to the Family, proceeding upon the Father's Refignation, 
the King grants a Novo Damns, in which there h this Claufe, Una cum 
Terris vulgo (The haill Sea Greens) communibus Viis, if Taffagiis tot arum 
if integrarumfredi&arumTerrarum reffeftive, ufitatis if confuetis. And 
all, with the former Lands, are erefted into a New Barony, called. The 
Barony of Powfouls. Thefe Sea Greens are for the moft Part every Tide, 
and in Spring and High Tides, entirely overflown. 

By Vertue of the above Claufe, Towfouls claims Property in all the 
Sea Greens that Front upon his own Lands, from one Point to the other ; 
but RafbiebiU and the other Neighbouring Heritor* contending, That 
thefe of the Sea Gr***** w*tidj ly betwixt their refpedtive Lauds and the 
Sea, are a Part and Pertinent thereof, and founding alio upon Immemo- 
rial Poflelfion. 

It was AUedged for the Purfuer, That thefe Sea Greens were a Ifart of 
Litus Maris, which is defined to be, Quatenm Hibernus UluSus maximum 
excurrit ; and therefore by the Common Law, counted Inter Res Communes-, 
but by the Feudal Cuftom, Inter Regalia : For Qua nullm funt, funt 2)0- 
inini Regis. So that they cannot be claimed by any, as Part and Per- 
tinent of their Lands, and accordingly here the King makes them over, 
not as the reft of the Lands, upon Refignation, but by a new Grant, zdo. 
A fpecial Chatter is preferable to indefinite ones, which have only the 
Claim of Part and Pertinent. And hence the Lords preferred the Pro- 
prietar of TiUicutry, in a Debate of controverted Lands with Murray of 
Abercaimy, where vibercairnfs Proof of PofTeffion, as Part and Pertinent, 
was very pregnant. 

vinjwered for the Defenders, That if the Civil Law be taken as the 
Rule here, then Litora Maris, by that Law are inter Res nullm, and 
therefore the Dominion of them is not communicable to any private 
Party : And tho' it were granted that our Kings had the Dominion of the 
Seas, yet it is very abfurd to fay they could alienate the fame, fince pub- 
lick Ufe and Policy require that this Dominion continue infeparable from 
the Crown. 2do. The above Feudal Maxim, only takes Place in fuch 
Things as are Caduciary or Derelinquifh'd, or come any Way to want 
an Owner, and yet truly are the Subjeft matter of Property, if in Com* 
mercio; but it cannot be applied to Res Nullius, and which by their Na- 
ture cannot be appropriate. 3*10. Our Feudal Cuftoms have intirely receded 
from that Principle of the Common Law, it being plain, that they wbofc 
Lands Front upon the Sea, do Fence and Indole far within where the 
FluHus Hibernus reaches, and ufe the fame as their Property } yea they 
have Power to gain upon the Sea. 4*0. By our Cuftom, Litus Maris 1$ 
only the Sand where the Sea ordinarly flows ; For the Definition in the 
Roman Law took its Rife from this, That upon the Coafts of It ah, the 

D 2 Riling 
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Rifing and Falling of the Tides did not by very far vary fo much as 
with us ; otherwise Reafon would never have allow'd them to reckon fo 
much more Ground Juris Communis, than can be thought neceffary for 
publick Ufe. 

eAnfwered alfo feparatim for the Defenders, That by the Words of the 
Charter thefe Sea Greens are not difponed as a feparate Tenement, fince 
if the Words (Sea Greens) be fo taken, 'tis fcarce good Senfe ; fpecially 
fince ihey are limited by the following Words, Ufitatis & Confuetis ; 
whereby, thefe Sea Greens are only thrown in among the other Perti- 
nents of the Lands difponed, and are exprefly called the Sea Greens^ 
(Prediftarum Terrarum,*) limited by the Words, Ufitatis & Confuetis ; 
therefore the Probation of Pofleflion muft regulate the Matter. 

Replied for the Purfuer, That this Interpretation cannot be admitted, 
imo. Becaufe, if it had not been the giving a new Right, it had been 
brought in to the former Part of the Charter, upon the ReGgnation of 
the Proprietary; whereas the Sea Greens are not mentioned in all the 
former Part. udo. They are firft brought in, in the Claufe of Novo Damns, 
and that as a dlfliuQ R%la , -fe* the other Lands are repeted, and clofed 
witfe*he ufual Stile, Cum Tartibw, Pendicutte am$**is fc? Tertinent: 
And then follows a new Grant, as of a diftinft Tenement, Vna cutnTcr- 
ris, vulgo % The Sea Greens. $tio. The Words, Vfitatis {f Confuetis, arc 
only applicable to Communibus Viis fcf Tafagiis, immediately proceeding; 
for it is Incongruous to apply Ufe and Wont to ^Property, it being only 
applicaple to Servitudes ; nor did ever any Stile difpone Lands Ufed and 
Wont. And the very Defignation of the Haill Sea Greens, rejefts a Re- 
ft rift ion ; for otherwife it had been, The Sea Greens, as in Ufe to be 
foffetfd. 2do. Nothing can be more Ufitatum fcf Confuetum, than that he 
fhoufd have the Sea Greens adjacent, to his own Barony. Specially, tfio. 
Since mod of the Defender's Lands ly Difcontiguous from the Sea Greens 
they pofTefs. 

c Dup\ied for the Defenders, tmo. That general Words, fuch as Ufi- 
tatis £if Confuetis^ in the End of a Sentence, affeft all that went before ; 
Otherwife, 2 do. Thefe Words had likewife been adje&ed before the 
Words, Haiti Sea Greens ; it being ordinary in Charters to adjeft thefe 
Words to the End of the Claufe. pio. The Words, Communibus wis 
&f Tajfagiis, relate to the whole Lands, as well as to the Sea Greens ; 
otherwife the common PafTages of the other Lands are not difponed, 
which are never omitted: How then can it be thought, that the haill 
Sea Greens, (a feparate Tenement, as the Purfuer pleads ) would have 
been thrown in the Mid ft of the Pertinents of the other Lands, and fe- 
parate the one Half of them from the other ? 4*0. Ufitatum Confuetum^ 
is FaHi : Nor is it to be enquired what might have been proper and ex- 
pedient for Powfouls to have, but what Ufe and Wont nas given him. 
5*o- Difcontiguity excludes not Part and Pertinent. 

The Lords Found the Sea Greens are not inter Regalia, and 

-rf&wsir WaL 7 t h a t they were not Eft ah lifted as a feparate Fen, or 

Ro\% e undafu CI \ Right, from the Lands former h belonging to the Obtain* 

ercfthe Charter 1612; but that Sea Greens may be- 
long to the Neighbouring Heritors, as Tart and Terti- 
nent of their Lands. Mackenzie, Clerk. 

DE- 
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DECISIOK XI. 

C ift December 1714. ] 

The Relict arid Children of James Smithy 

Against 

< • p 

The Earl of Wintom 

TH £ faid jf<«w« Smith having ferved the late Earl of JP/afo* for 
many Years, in Quality of Factor or Chamberlain ; the prefene 
Earl being beyond Seas when his Father arid Brother died, anal 
hot having even then retucned, it was concerted at a Meeting of fome 
of his Lordfhip's Friends, That Seton of Tough, and upon his declining 
the Office, Sir Waiter Seton, one of their Number, ihould go Abroad in 
Quell of the Earl, in order to inform him of the State of his A flairs, 
and to acquaint him, That there was an abfolu^e Neceffity of his Lord- 
fhip's Prefence to Manage his own Bufinefs. At which Sederunt, they 
alfo refolyed Sir Walter fliouM have iwLib. Sterling for defraying the 
Charge of his Journey, out of the fir ft and readieft of the Rent of the 
Carl's Eftate. After James Smith's Deceafe, his Children, as having 
Right by a general Difpofition, pur fue the Earl for Payment of the 
1 00 Lib. Sterling, and Annualrents thereof, advanced by the Baillie, in 
Manner and for the End forefaid. 

oAnjwerei for the Earl, That Sir Walter bad ho Mandat from his. 
Lordfijip, nor was he under any Character that could found fucb a Re- 
payment. 2 Jo. A Negotiorum gefiio muft be neceflarily and profitably- 
done, otherwiie the Negotiator hath his Labour for his Pains, and he 
that fet him on Work muft pay him his Expcnces. And if £ Man un- 
dertake what is InfoUtum or unufuar, he runs the Rifque thereof him-' 
felf, if it miicairy ; Negotiations of this Nature requiring the moft 
exact Diligence that can be propofed : So that if to. Walter had no other 
Errand but to give an Account how Matters flood, this might have been 
done to as good Purpofe by a Letter. 

Replied for the Defenders, That they did not Contend there Was any 
exprefs Mandat, but a Negotium utiUter geftum for the Earl, and that; 
not undertaken by Baillie Smith at Random, but, with Concourfe of the 
Friends of the Family. And therefore, (in Anfwer to the 2d. ) this 
Advance of Money was both neceffary and profitable, as well in the 
Effect as in the Defign ; the Defign having been to give his Lordfhip a 



was, fo as td communicate with him by Letters, and fend him Bills, 
which effectuated his Return. And as to this Negotium, its being l»fo. 
litum, vinfwerea\ That when a Perfon Abfent falls to a confide rable 
Heritage, and it not being known where he is, and he. keepuig no Cor- 
refpondence, his Affairs going to Cpnfufion, without Orders, that thoie 
Interefted fhould take rational Methods to prevent thefe I/iconveniencies, 
which may turn to the Ruin of the Abfent's Affairs, is not at all Nego- . 
iiutn l/tjo/itum, tW ft may rarely fall out; but it is a necelTary Procef- 

E ' dure; 
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dure, when fallen out, for the right Admin i ft ration : For Infolitum\is not 
what rarely falls out, but the undertaking of a new fort of BuCnefs, not in 
the Way of ufual Administration. 

The Lords Found the Ear J liable to Refound the ioo Lib. 
k&ot Mconer.7 Sterling, ^Advanced by 'Baillie Smith to Sir Walter 

Alter ttm. 5 SetOn. 

Gibfon, Clerk. 

DECISION XII.- 

f_ 2d December^ 1714. ~\ 

David Jack/on Merchant in Tertb, 

AGAINST 

The Relift and Children of John Mwro, Iffc. 

TH E faid Jaekfon, Monro, and others in Oowi^ny^ having fold a 
part of a Loading of Timber to the Lord Nairn's Wright, for 
his Lordfhip's Ufc ; the Wright draws a Bill upon my Lord for 
the Price, payable to Jackfon, or Order ; which his Lordfliip accepts. 
The BiU being Indorfed to James Rlchardfon Sheriff-Clerk of Perth, as 
Truftec for the Behoof of the Company, fome Creditors of one of them 
Arretted in the Truftee's Hands ; ^hereupon he delivered back the Bill 
to the Company, and took them obliged to warrant him againft the 
Effect of thefe Arreftments. The Company then delivered the Bill to 
Monro, with a Difcharge thereof apart ; whereupon the Lord Nairn pays 
the BiU, and gets up his Difcharge. 

Monro dying before Clearance, the reft of the Company who had not 
got their fill I Shares of the Lord Nairn's Money, infift for the fame 
againft his Children ; where it was «4nfwered for them, That the Que- 
ftion refolved in a Truft, which was not probable after Monro's Deat/l 
otherwife than by Writ, thealledged Truft being fince the Aft 1696. 

Replied for the Purfuers, That the prefent Cafe fell not under that 
Aft, out under the Exception thereof; which provides, That it fhould 
not extend to Indorfations of Bills of Exchange, nor to Notes of any 
Trading Company. And the Reafon of the Exception is plain ; for if 
Truft were not allow'd amongft Traders in Bills of Exchange, it would 
interrupt Commerce. 

*Duplied for the Defenders, That the Exception in that A£t cannot rule 
this Cafe, becaufethac Exception relates only to Indorfations of Bills of 
Exchange , but here the Queftion is not about ah Inderfed Bill, but con- 
cerning the Truft of a Bill, which is not contended to have been Indorfed 
to the Truftce ; and therefore does not fall under the faid Exception, 
which relates only to Indorfations. 

Triplied For the Purfuets, That the Exception ought to be extended, 
not only to Indorfations, but to the Notes of all Companies, whether 
creeled by Law or Voluntar Contract, imo. Becaufe the Exception is in 
the Terms of our former Law, and fo to be extended ; whereas the Sta- 
tute is Gorre&ory. ado. Ex NaturaQontrattus Societatis, there is a mu- 
tual 
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Aftor fhmtng. 
Alter George 
AUckentfc. 



tual Truft among all the Members of the Society, and the Deed of one 
obliges the other ; which Obligation arifes from the Nature of the Con- 
trad it felf, and fo Deecft taken in Name of one of the Society, do accrefce 
to all. 

The Lords Found, That this being a Society in Relation 
to a Cargo of Timber, and the SiB given for a Part of 
that Cargo, it did not fall under the *AH of Parlia- 
ment 1696, anent Trujl $ i but under the Exception 
thereof 

Gibfon, Clerk. 

DECISION XIII. 

Eodem *Die % Inter Eofdem. 

IN the forefaid A&ion, the Purfuers ( for proving that the Bill wa$ 
paid to Monro, asTruftee for the Behoof of the reft) having pro- 
duced a Miflive from thc.Luitl Nairn, owning the Receipt of the ' 
Bill, and f ndorfation to the Behoof of the Partners, with a Difcbarge 
apart by the Purfuers to him, whereupon he paid the Money; having 
alto adduced WftnefTes, who Deponed, That the "Bill was drawn on my 
Lord by his Wright for the Trice of the Timber, and that there was a 'Dif* 
charge figned by the Purfuers, and it with the "Bill delivered to Monro for 
receiving the Monej for the comtoonTSeboof. As t\(o James Richard/on, one 
Of the Children's Tutors, having produced the above Receipt from the 
Company to him, warranting him againft Arreftments. And Lafhi 
Monroh Reli& having upon Oath produced fome Receipts granted by the 
Purfuers to her Husband, of certain Sums, in Part Payment of Greater, 
due to them for their Interefts in the Cargo; as alio an Account of the 
Freight due to the Skipper by the feveral Parties, with an Order fubjoin- 
ed thereto to pay the fame, and that it ihould be allowed to him out of 
their refpe£live Shares. 

The Lords Found the above Documents 9 with the T)if 
charge by the Society to the Lord Nairn, were fufficient 
Evident s to inftruft the "Payment of the Hill to Monro, 
as Truftee for the "Behoof of the Society. 

Gibfon, Qlerh 



Aftor Fleming* 
Alter George 
M&cten\k. 
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Children of Baillie Smithy 
against 

The Earl of Wmton. 
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to their Father, as Fa&or, Manager, and Over fee r of his Lordlhip's 

whole Affairs, both in the late Earl's Time, and fince his Deceafe, in this 

Time theprefent Earl was Abroad, and alfo fince his Return, to the Day 

of the Baillie's Death. 

E a vfyfwertd 



* 



20 Decifiotts of the 



%4nfwered for the Earl, That the Aft of Parliament anent Ihort Pre- 
scriptions of Three Ye&rs, cuts off the Claim. 

Kef Tied for the Purfuers, That tho* Servants F.ees be there mentioned, 
yet as the Words that immediately precced, {Mens Ordinaries) feem 
not fo very intelligible, if taken diftin&ly and Separately from the fuc- 
ceeding Words ; fo the reading of the Ad ought to be, {Mens ordinary 
Servants Fees,) as Sir George Mackenzie in his Obfervations pn that Ad, 
and Sir James Steuart in his Abridgment, read it ; which would clearly 
make a Diftin&ion betwixt ordinary Servants, and fuch as ferved in 
Baillie Smith?* Rank and Quality. And this becaufe ordinary Servants 
art hbt pfefumed to be able to want their Fees for any confide rablc Time, 
which takes not Place with rcfpeft to fuch as aft in Baillie Smith's Quality . 

Uu fixed for the Defender, That the Lords have found even the Fees 
of a Chamberlain or Grieve only probable by Witnefles, for Three Years 
before Citation, as tith February 1680. Rofi contra The Matter of 
Safton. 

Triplied for the Purfuers, That the Ground of that Decifion was the 
Preemption that the Fees mull ncccfl**iiy have been paid, feeing no- 
thing had been demanded for fo long a Time ; but in the prefent Cafe 
there was no Ground for that Preemption, in Regard of the Earl's Cir- 
cumftances : For, from the late Earl's Death, till this Earl's Return, 
nothing could have been paid. Nor does the prefent Earl a Hedge, that 
he paid any Thing fince his Return. And as to the Time before the 
late Earl's Death, at fitting Accompts there is no Allowance mentioned 
for Salary j only the late Earl promifed to pay it: So that the Ratio de- 
cidendi in the Decifion adduced, is the Prefumption of Bygones being 
paid ; whereas here that Prefumption is taken off, by a much more preg* 
Slant Prefumption of the Salaries being yet owing. 

The Lords Found the Salaries due to the *Purfiters Father 
Aaor Faimcr.Z f or b* s Service, freceeding the Jaft Three Tears before 

Alter Horn. c the Citation in this Trocefs, pefcrived quoad mo- 

dum probandi, otherwise than by Writ, or the Defen- 
ders Oath, Thst the fame is fiitt refiing owing. Vide 
\%th January 171 5. 

Gibfon, Qhrlt. 

DECISION XV. 

C 8th December 1714. } 

WiUium Lejly Merchant in - Abcrdecvi^ 

AGAINST 

David Rohcrtfon Younger of Gladney. 

IN Unno 1709, Gladney Younger accepts a Aifl for 450 Bolls of Salt 
to one Alexander Gordon, which he Indorfed to William Gordon, 
and he again to James Steuart Merchant in Edinburgh : Stemrt 
charges, and a Sufpendon is prefented by Gladnej, wherein he aUedges 
Circumvention. by ^Alexander Gordon, and that he fliould have got Meal 
.from him by way of Barter for the Salt j and offered to prove the fame 
by SteuarPs Oath : But he Deponing Negative^ the SulpenGon was 

rcfufed, 



Lords of Council and Sejfion. i\ 



refufed ; whereupon Gladney tranfa&ed the Matter, got up the Bill, and 
gave Steuart a new one for 460 Bplls of Salt, this new Salt Bill is 
•thereafter Indorfed to William Leflj, for the Value whereof he accepts a 
Bill for 736 Lib. Scots payable to Steuart, and Indorfed by him to John 
Parkhi11 t who having charged Leflj thereon, he paid the fame ; where- 
upon Lefty charges Gladney for the Salt Bill, and he Sufpends, ftill infix- 
ing upon ^Alexander Gordon's Fraud upon the fir ft Bill. 

After a Five Years litigious Debate, Gladney at length confehts that 
Decreet might pafs againft him for the 736 Lifr. Scots as the Price of the 1 
Salt, at 1 Lib. isjft. /wBoH ; and now the Expences of Plea being the 
only Point in Controverfy, Lefty the Charger infills that Gladney may be 
Decerned, into. For a confiderable Sum neceflarly Depurfed in Difcuk 
fingthe Sufpenfion, and that upon the Aft 1681, <Anent the Triviledges 
of For fig* ©iffr, which is extended to Inland pills by the<*#? 36*. Tarh 
1606 ; as alfo infifts upon the Aft 22A of the faid Parliament, oAnent Ex- 
fences in Stiff enfionsy in cafe the Suffender %e Calumnious, zdo. He infifts 
for Damages for not Delivery of the §alt jn the Terms of his Bill ; at 
leaft craves the Anmjalrent of thf 726 Lib. Nomine T>arnni, from the Day 
it fhonld have been delivered ; and this upon the fore fa ids Afts of Par- 
liament, and beeaufe the Charger, when he acquired Right to the Salt 
Bill* granted a Bifl far the Value, which he was compelled to pay. pm 
He claims the ^xpences to be Depurfed in Extracting the Decreet, or 
that Gladney ttjayfattsfy the Clerks. 

nAnfwered for Qladney, Th^t the priginal Fraud of tjie Gordons being 
thanifcft-by the C^ontraS ofBarter, anjd the Meal Bill extant in Procefs, 
and by the Gordons. gojng .off, When tbey fed got free of the Saft Bil^ to 
Stenarfi Gladney could be no calumnious Sufpender, fince now he was. 
obliged to deliver the 4^0 Bolls of Salt by the Ordinary's Interlocutor, 
for which he bad nothing. Hay, *do. Lefty having precibitantly paid 
Tarkhill, the? jthere was $edu,&iofl raife£ at the Sufpender*s Chirges, 
botfiagainft him and Steuartj wherein the Lords had allowed Lefty 
the JJeneftt of §t efforts Oath for proving .the Fraud", it would feein that 
Lefty ought rather to be liable in Expences. 

tflr Lwit Rtund.That iafcdney she Suffender was liable 

&fl»m$r fc J f>r the jtAttwakttt of the Sums contained in the Mo- 

te*M Wte*' > *e f BfU aucfttd by the Charger, from the Time he 

faid the fame ; and that in Lieu both of Damages 
and Ex fences. 

Robcrton, Ckrh 

DECISION XVI 

f 9th December 1714. 3 

Mr. yttmes BaMit Advocate, 

A<SAi'N«T 

BvHie of Lamrnpoun. 

THE 'Beoeaft Sir Wlljiam WaUke of Lamitpoun .beipg Debitor td 
Kfr. WSHiam <BaiBe Advocate, t be now Laminjttoun made fome 
partial Payments to Mr. William ; and Mr. James liaMie, as having 

F Rightj 
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Right from his Father to thefe Debts, infifts now a gain ft him on the 
paffive Titles. 

* vinfwered for the Defender, That Mr. William the Purfuer's Father, 
having been Curator to him, no A&ion could be fuftaincd at the Pur- 
hier's Inftance, for any Debt of Lamingtoun's PredeceiTors, ante redditas 
RatioMcsy fince the Purfuer could be in no betrer Cafe than his Father 
and Author. 

Replied for the Purfuer, That the Curators Accompts were prefcrived 
in the Terms of the Aft 1696 ; and therefore the Exception no more to 
be regarded, than if the Purfuer's Father had been a&ually Difeharged 
of his Accompts conform to the faid A&. , 

Duflied for the Defender, imo. That tho' the A&ion for Compt and 
Reckoning be prefcrived, yet the Exception was ftill intire, by the Rule 
in Law, Temporaria ad agendum, funt perpetua ad excipiendum. *do. 
It was p relumed, That the Creditor having been Curator, intus babuit, 
whereby the Debt became extinft, per Compenfationem ; which takes 
Place ipfo jure, and is Equivalent to Payment. And as to the Prefcrip- 
tion being Equivalent to a Difrharpc^ even an ample Difcharge of the 
%ABio TuteUdireBa in Favours of Mr. WiJRam*BaiW*> could never have 
skreened him from the Extinaipn of this Debt ; for Law would never 
prefiime that the Difchargp was granted Gratuitoufly, but from a Con- 
fcioufnefs, that the Curator had applied his Intromiflions in the Way he 
ought to do. And in the prefent Cafe, Law obliged him not only to 
Intromet, but to Apply his Intromiflions to the Extin&ion of his own 
Debt ; and fince he was obliged to Apply his Intromiflions in that Man- 
ner, Law will likewife prefume he made the Application duly. 

Triplied for the Purfuer, That if this were fuftained, a Curator would 
be in a worfe Cafe after the Prefcription is run than before : Forthc 
contrary Attion being alio by that Aft prefcrived, the Curator can never 
bring the Minor to Accompt, and thereby the Prefumption.fhafl cut 
pff the Curator from all Debts due by the Minor's Predeceffors. ado. 
There is no Obligation on a Curator to pay himfel£ only he has a Fa- 
culty to do it if he pleafes, as is plain from L. 9. § $. ff. jDe Adminiftra* 
tione Tutorum. 

The Lords fuftained the Defend on the Trefumption, 

**%m<dou*i. 7 That the Purfuer Intus habet, bis Father having been 

Alter Nafmytb. s Curator to the Defender ; and found the MB (fTar z 

liament takes not Tlace. 

Gibfon, Clerk 

DEC I S I O N XVII 

£ 14th December 1714. ] 

c Dundap of Brefttmln, 

AGAINST 

The Representatives of Murray of Skirting. 

TH E Lands of Skirling belonging to Sir Jtmes Murray, haying been 
Apprifed by feveral of his Creditors, another Apprifing is thereafter 
alfo led by 'Dundafs of TSrcftmiht Wvittno 1659 j but in the Year 1662, 

the 
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the preferable Creditors enter into a Comma with Sir 'l.mci (BrcHmU. 
be.ng none of thefe Contrafters) whereby they prorogated Legal R„ 
verfion (then expired) for Four Xears longer?., no^Ifo refiMft the" 
Debts confiderably ; but provided, That if within that Smn. «v i i 

fl) °« i fail , J t 1 (i " ' he Land ' and with che PAe "o pay Xm h/con' 
tra£t fhould be Void, and the faids Creditors their rekcS &£ °£ 

General Vouglaf, who being taken bound to pay to SitCT- 
fentative 1 500 LiJ. fab, for a Rieht in his Perfnn L»T J ~ p e ' 
will; W«/. taifes Declarator ftS to t ffi T& f„ "hv °° d - 
toe of hfa Apprifing, was preferable upon tfe faid Balance vej $„?'" 
hePurcnafer's Hands; wfiere it being^alledged for the D L df r y S 
their Appnfings were effeftually expired, an? therefore excluded S 
«*fs AppnOng : And VreftmUn on the other Hand founS „„„? f" 
faid Contraft in *hm 1662, wherehv he .iicd g .d thrfc Awr P the 
ftill open and rcH.iaed, as' in the Terms thfreof; ,h fe fl gS were 
Whether from the above .Claufc irritant, the Creditors, ContraaZ" T?' 
uAfp'flngswerc dulyexfired, without NeeeJHty of DeilaratZ" I a 

it wis Contended for the Murray Thai by the plainWo*)* f V 
Con.raft, it appears to have been^he Delta of tto I Qo2& f t j?" 
(he Creators that return to the Extent of fteir Rights ftoSd IS 'JS?- 
ately take Place upon Sir Jmn's failing to pay • and wher, hT*2.'" 
exprefs Words of the Contraft, and Defign of Sties agree^^^ 
fe.1 to fupport the Agreement ; otherwife 'tis itapttffible ?o knowlv S 
Vords to make a Contraft Obligator}-. And tnaf no DedaraTor fto^W 
be needful, appears from the great Abatements given Uld " 

vinfwered for the Purfuer, That the Legal of the Aortrlfini, u ■ 
ohce been open, and they turned into Conventional ReSeeX h T" S 
rmes under an Irritancy, they would never after expire witbou a S' 
daraor of that Irritancy, however the Contraft was' worded fi^f" 
TaRts frwotorum mn derogotu, juri Commit. And this JL t\ f i"? e 
rteCa^ between Sir R^MV,, and Sir George &£^ Colonel 

Replied for the Defenders, That Provifime Hominis ttllit,r /w ■/■ 
Legis tt W Licit* tft juri fro f, intrLao reJnJf^Zt 
fore, if the Creditors Return by the faid Claufe had beenfi™ 1 u ■ 
Purfuer's Commentary, might have taken PUceTCwhen SSfr the 
is declared efteftual without any Declarator no NecdRr? e RctU ™ 
be pled; otherwife all Agreements, tho'n'ever b^S&^S^S 
precarious. For tho' IfrSant Claufes, when Penal and ™> "5 

requite a Declarator for (heir Complete • m ™ s not fo iS 2* J 
are adjefted to Lucrative Conceffions, as the Lords found ^«h ^ y 
rfrttetjmfttar. ThisalfotheVifcounrrf^'giv^aJZ- 
Op.nion, /„/?,»,„„»«, Page 50,. Uat Claujes initaut are e/e%lT mit h. 
<*taVechrator, where tie, arc not exorbitantly Tenat. Jnd (CheV 
Jucb Claufe, arc adjeBed to gratuitous Concjlois, lecamjh tbcm,b% .Vi 
F '* not 



a a. Decifims of the 



not "Penal, but are Conditions and Provifions qualifying the Right, and 
need m "Declarator. 

Tht Lords Found, That the Claufc contained in the Con- 

traS 166% not being "Penal, the Creditors Contra- 

Mot St. D*»j4fi.? sin, did return to the full Extent of their Rights 

i %*ifJ*d. S and. "Diligences after the Expiration of 4 Tears, the 

tftate not being jold within that Time, and that 

without DecUrdtor. 

Dalrymple, Clerk. 

DECISION XVIII. 

Eodem Die. 

Mt. Tatrkk GrembiS, and the other Creditors of Lym of 
Bmchrie 

AGAINST 

Mr. iVidter Steuart of Eatter-C^i. 

IN this Cafe, as marked the 12th of November 1714, there hating 
been rhefe Two Points determined by the Lords, via. ,mo. Whe- 
ther the Husband or the Wife was Fiar ? ado. On Suppofition 
that the Husband was Fiar, Whether the Wife could Revoke the Dif- 
ppfition granted ts him, upon the Head of Minority and Ltfon, becaufe 
the Provifions made by the Husband to her were not Implemented ? It 
came now under Debate, How far a Reftitution upon the Head of Mi- 
nority ind Left* was Competent, the Wife not having Revockcd intra 
amos utiles f And k was aUcdged lor Steuart, the fecond Husband, That 
the Wife was •«> vtlens agere, being Cloatbcd wkh a Husband during 
the auadrieaaium Utile, and that immediately upon his Death the railed 
Reduaion, both as to the n~ and Liferent. 

RepHtd for the Cm!' i Lpn the iirlt Husband, That fhe was 

valem agere, becaufe a V . might both Revoke and Reduce in her own 
Name, cventbo' the Husband fhould not Concur; as ihcmaydo in all 
Things proper to herfelf, fuch as for ^Aliment, Implement of ber CogtratJ, 
i$c. as was found i»th November 1675, Ronald contra Gilfim. 

"Duplied for Steuart, That k appears the Brocard is (noli applicable 
to the Wife in this Cafe, from this. That Prcfg-jarjos does not nut 
aeainft a Wife's Liferent, while fhe Husband lives, as was found csd 
Jane 1*75, <ia*> contra The Earl of Warns ; nor againft anOhUgemeot 
to employ a Sum for B Wife's Ufe, the Prefcriptku} whereof was found 
only to run tram the Husband's Death, J«h July 166;, Mache contra 
Steuart. The Reafon whereof is, That Ihe is/ul CaraMicnfti, sad 
conliaered as Minor. And therefore this much rather holds in Rights 
granted to the Husband Bjrufeif ; iliac* the fame Rcverentia MartiaHs 
tint induced her to the Deed, reftrains from Revoking while tbeHuf- 
band lifles, and much more item Reducing. And as to the lofiiling fpr 
AJiment, iSc 

ain- 



- 
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eAnjwetedy That it is not faid that a Wife is utterly incapable of infill- 
ing in fuch Cafes, but only that Negligence (the main Reafon that in- 
troduces Prefcriptions) cannot be imputed to her while Veftita Vxro ; and 
therefore much lefs in Affairs againft himfelf. 

■ -■ ■ Tbe Lords found the Triviledge of Refl'vutionupn Mi- 

nority and Lefion competent to the Wife, in Regard 

Frh,fu Si Aiter* X &* was Veftita Vir0 5 and that immediately after Dif$- 

Gr'ZLm. r ' £ htion of the Marriage fie Revocked, and Intent e a a. 

Redufiion hefore Diligence, done at the Infiance tf 
her Husband's Creditors. Vide 16th February 171 5. 

Gibfon, Clerk. 

DEC I SI o N XIX.. 

£ 15 th December 171 4. 3 

Gilbert M'Kay one of the Depute-Clerks to the Bills. 

AGAINST 

Campbell of Burnbank Store-Mafter to the Caftle of Edinburgh 
and Colonel Steuart Deputy-GoTernour thereof. 

*• ■ ■ « • * 

jyUrnlank being under Caption at the Inftance of Gilbert MKjiy, i. 
£3 Meflenger apprehends him in Edinburgh Caftle; but the Governour 
having ordiered the Gates to be fliut till the Prifoner fhould bcdif- 
mifTed, the Execution of the Letters was ftopt i Whereupon M^Kjty gives 
in a Complaint to the Lords; which having occafioned Anfwers, the 
Cafe under Debate was, Whether the Caftle of Edinburgh wis aSan&in 
ary, and had Jus oA/jli ? , • , 

And ii wis villedged for the Governour and His Majefty's Advocate,* 
That it was a San&uary as well as the eAbbay, becaufe of the Statute 
of King William, Cap. 4, $. where 'tis faid f That he who unjuftly with- 
draws himfelf from the ^Attachment, the Officer (hall raife the King's 
Horn upon him for that Deforcement , until the Kings Caftle • whereby 
fuch Diligence is bounded, ( until the Kjngs Hoiife. ) . And Cap. $. If 
any Man ftrike or beat another within SanBuarj, he Jball pay a fine to 
the King ; therefore the King's Houfe is a San&uary, otherwife the Fine 
fhould have been paid to tne Church. And this conform alfo to the 
Civil Law, where the Emperors Palaces are called, JEdts nobis Confe- 
tratd. Arid to the Law of Nations, all Trinces Talaces in Europe* toy 
iAmbafladors Houfes, being fo Priviledged. ido. This was never Pifpu- 
ted, and, Magna Autwitatis habetur, quod in tantum probatum eft ut non 
fuerit necejfe jcripto id comprehendere, this being the greateft Evidence of 
the Confenfus utentium ; nor is there any other Authority for the Com- 
mon Law of Englandy and Cuftomary Laws of France. 7th. As San- 
ftuaric* were not reje&ed by the Mofaica! Law, fo the Objections of late 
raifed againft them do ceafe in the prefent Cafe, viz. The Infolencies 
with which the Romijh Clergy fupported the Priviledges of thefe Places, 
and their making them Sanctuaries for Criminals. But Sanctuaries for 

G private 
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private Debts, fuch as the Precin£b of Whitehall, the Savoy* the Mint, 
l#c. have ftill been reckoned inter Levamina inofum Debitorum, 

^infweredfor the Complainer, to the firft, That by the *A& 17J. 
P<w/.'i?. Ja.VI. thofe Statutes of King WsJ/iim are exprefly reftrifted 
to the Kjn^s Talaces where he dcluaUy had his Refidence for the lime. 
And as to the Civil Law, the very Law here infilled on fays, That •/»- 
clyta Talatia ah omni privatorum afu £$ Cotnmuni Hdbitatione excipimus. 
Nor by that Law were the Perfons of fuch as were in the Princes Ser- 
vice, or inhabited his proper Patrimony, exeemed from Diligence, as is 
exprefly declared inL.2.C. De ConduB: Dm: Avguft:ttt pariDifceftationis 
eventu in omnibus Caufis Legibus ferviant. Neither is there any fuch Privi- 
ledge mentioned to the Trtnces Talaces in all the Titles/D* his qui Confug. 
ad Bed and De his qui Confug. ad St*t. Trine. And OJiander,Jacob.Gotofred. 
and others, who have writ exprefly De vifylis, take no Notice of any Jus 
%/ifyli belonging to them. And as to eAmbajfadors Ho«/*r,if any Country in- 
dulge* it to them,it depends intirely upon the.Good-will of the Prince with 
whom they Refide ; out is nowife founded on the Law of Naure or Na- 
tions ; as fays Tie GrotrDe Jut e «cfi» & Pac. L. 2. Cap. 18. No. 2; And 
it was ftifly re/ufed to the French Ambaffador by Pope Innocent II. bc- 
caufe he could- give no Reafon for it. And this alfo proves, that it can- 
not be here without an A& of Parliament, or the like. To the Second, 
eAnfwered, That Cuftora cannot be obtruded as Law, meerly ex Opi~ 
nione Vulgi, unlefs it had been the Opinion of Lawyers, or the Lords had 
fo Decided. Nay, as to the former of thefe, Sir George Mackenzie in 
his Obfervations upon *A8 3$. Tarl. 5. ja. IIL fays exprefly the Con- 
trary ; fo that tho' no Caption had ever been executed there, Vet this can 
nevergive Priviledge by Prefcription, unlefs by contrary Acts they had 
aflerted their Priviledge all the Years of a Legal Prefcription. To the 
third, That there is no Proof offered, that any fuch Priviledge belongs 
t6 the abovementioned Places in and about London ; and tho' it were io, 
yet they may have it either by Exprefs Conceflion, or clear Prefcription ; 
and then their Authority can have no Weight in the prefent Cafe. 

It was furder villedged for the CompUiner, That the Caflle being ndw 
converted to an other Ufe, and become a Garrifon, that relative Sanctity 
( if ever any there was J can now take no Place; and tho' fome of our 
Kings have refided there, yet it feems to have been principally defigned 
for a Fort rather than a Palace, tdo. That no Argument can be drawn 
from the Palace of Holy-rood-boufe, fince its being a Sanctuary, is only 
the Remains of the Priviledges belonging to religious Honfes ; which Pri- 
viledges are continued to fach Places even in reformed Countrys beyond 
Seas ; as appears from Simon Van Lewen in his Cenfur: For: Tar: ». Lib, 
1. Cap: 1. yio. If thefe Keafons prevail, the like may be faid of Falkland, 

Linlithgow, &c. 

•Anjwered for the Lord Advocate to the Ftrft, That when any Place is 
vetted with a priviledge, it continues in that Cafe, till it be Disfranchized. 
And therefore the Caftles becoming a Fort, will not Disfranchize it, fince 
it does not ceafe to be the King's Houfe, nor come into any private 
Ufe. To the Second, It was oAnfwered, That the Pretence is precari- 
ous, and even thefe religious Places Abroad, derived their Priviledges 
from Grants of the refpecttve Princes, which was only to communicate 

to 
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to them the Priviledges of the Pririces otfn Pala&&: Nay, theCaftle 
of Edinburgh^ having anciently been Caftrum fuellariim, it was Originally 
a religious Houfe, as well as the &ibbaj. To the Third, It was %4nfivered, 
into. There has been no common nor fettled Beleif, that thefeabove- 
toamed Palaces were San&iiarys. 2 Jo. They are not €onfialutarjj } not 
Garrifons. $tio: They are now private Dwellings. 

Ah? M M" k iIdl The Lords fou fid, TheCaftle ^Edinburgh bath nd 
Advocate. * 3 Priviledge of Sanftuary, to binder the Execution 1 

of the Kings Letters. ' 

Mackenzie, Clerk 

m 

Decision xx. 



I 



Eodem 2)*V, Inter Eofdem, 

T wasfeperatly alledged for Colonel Steuart, imo. That the Caftle 
as being a Conftdbulary and Fort, has its Conftables, Governoursj 
Deputies, &?f. who cannot, without betray ing-Truft, admit Perfoni 
within the Garrifon to be carried off; fpecially fuch as by the Nature of 
their Truft, muft neceflarly refide 4ipon the Place. Since at that Rate 
the whole Garrifon might poflibJy be carried off by Captions, ido. 
Thefe being Military Trufts, they cannot be directed in {hotting or Open- 
ing of their Gates but in the Military Way; 

%An\werei for the Complainer, To the Firffi That as the Store-mafler 
can claim no greater Priviledge than any Souldier within the Garrifon, fo 
why any ofthemlhould be more Priviledged than other Troops under 
his Majefty's Pay, can fcarce be accounted for. And the Argument 
drawn from the Inconvenicncys, is of no Force, unlefs we fuppofe his 
Alajefty is not to be ferVcd but by Dyvours and Bankrups. To the Second^ 
Jnfweredi That a Sentence prohibiting the Governour to hinder the 
La ws to take Place, is not contrary to the Truft repofed in him, and un- 
doubtedly the Authority of our Sovereign Courts, reaches as well within 
Garrifons as elfe where. . And iT£ plainly for the Credit and Honour of the 
Government, that fuch People be expelled, when there is no Difficulty 
of having their Places fupplied ; and that its poffible to find an other id 
tvery Refpeft as fit for that Charge, 



- * ■ • * . • • 

The Lords ajfoilzied Colonel Steuart from the Complaint: 

Yet ordained him to deliver Burnbank to a Mefjen* 

Aaor eUrtet Mr. \ get, having the Caption, and demanding him in Ca(k 

*" j only of the jaid Burnbank his returning to the CiQle, 

and bis being there the Time of demanding. 



tiim. Altec Lord 
Utfroiate. 



Mackenzie, Clerh 
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DECISION XXI. 

r » 

£ itf December 17 14. ] 

JibnSpruil oiMiltoun^ 

AGAINST 

The Duke of Douglafs. 

TH E late Marquis ofDouglafs in a Contract of Marriage of one 
Mrs. ^fe** Douglafs, oblidgcd himfelf to pay Fifty Pound Sterling 
to her in Liferent, and to Mr. Alexander Inglis her Husband in 
Fee by way of Tocher, withioolik Scots yearly, to her during Life : 
The Fee of the -jo Lib. Sterling, upon Inglis his Death was affigned by 
his Executrix, to Mr; Thomas Hamilton the Second Husband ; who trans- 
ferred the fame to his Wife ; But he made likewife an other Aflignation, 
thereafter of the fa id 50 Lib. in favours of Lilias Douglajs his Wifes Sift- 
er in Liferent, and to Leggats her Children in Fee. 

The late Marquis having made Pay ment both of the Annualrents of 
%olib, Sterl. and the Yearly Annuity of 100 Lib. Scots during Mrs. 
Douglas's Life ; and the prefent Duke having paid fome Part of the $0 
Lib. to the Leggsts, as the nearcft of Kin to Mrs. Douglas* as having 
Right thereto by the Two feveraj Rights above-mentioned, as alio by a 
Decreet of Privy-Council, ordaining the Marquis to pay the fame to her 
in her Husband's Abfence,in Name of Aliment. John Sfruel now infifts a- 
gainft the prefent Duke, as deriving Right to the faids. Subjects from the 
fa id Mr. Thomas Hamilton, who prior to the above Rights bad Trans- 
ferred the Subjects in Favours of Crawjurd of Cloierbitt, and delivered up 
to him the Decreet again ft the Marquis for Payment ; and ChberhiU, for 
further Security, did alfo A r reft in the Marquis's Hands, and the Furth- 
coming came the length of an Aft, A Aligning a Term to the Marquis to 
Depone* as to the Refts of the 100 Lib: Scots Annuity, and Afligninr 
a Term to prove the 50 Lib. Sterl. Scripo of the Marquis ; Bat CloberM 
fhortly thereafter Dying, Sprue! his Creditor Confirms the Premises, and 
Purfues the Duke on the Pa.flive Title. It was ^Hedged for the Purfa- 
er, That the alledgcd Payments could not be made bona fide, becaufe the 
Grounds of the Debt were not in the Hands of the Leggats, without 
which they could no more oblige the Marquis or Duke to pay,than an Af- 
figney producing his Aflignation without the Bond, in which Cafe the 
Debitor paying, does it on his Perril. tdo. That CloberhiU had Arrett- 
ed, and in the Forthcoming the Marquis had Deponed, and i/Lvifandutn 
therewith made, fo that being fo . Notably Interpelled, he could not 
make Payment to another Party bona fide, whic^i takes Place even as to 
the Duke, the Act being a judicial Contract. 

Anfwered for the Defender to the Ftrff, That the Marquis could have 
no Ground to Doubt Mr. Hamilton's Right, to whom he had been in 
Ufe to pay before, nor could he have any Reafon to fufpect that Mr. Ha- 
milton had conveyed the fame Subject to any other, having already Affign- 
ed it to the Leggats, and fo was ftill in bona fide to pay to them, till ana* 
ther Right were Intimate ; for otherways at every Payment, the Cre- 
ditors whole Progrefs muft be produced to the Debitor. 

To 
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To the Second^ oAnfwered, That the Arreftment was Prefcrived, be- 
frig laid on in eAnno 169 <>, and the Marquis his Oath taken in 1697, but 
nothing thenceforth done in it; tho' the A£k of Parliament requires 
Arreftments to be Wakened every Five Years, otherways to Prefcrive 
tii Ten Years. 

Reflyed, That no Prefcription could here take Place, becaufe of the 
Avifandum taken with the Marquis's Oath in the Forthcoming, after 
which there can be no Prefcription, except that of 40 Yiars. 

1)uflycdi That tho' in that Cafe there needs no Wakening, even after 
the Year, yet that does not hinder Prefcription to take Place, if the 
Caufe be not infifted in within the Time appointed by Law. 
. It was Sefaratim alfo *Anfwered for the Defender, That it is of little 
Import, whether the Arreftment be Prefcrived or not, fince the Subje£fc 
it felf was not A r reliable, feeing it had been given as an Aliment to Mrs. 
Jean Douglas during Life by Decreet of Privy Council. 

Replyed for the Purfuer, That Aliments are rarely given to Wives in 
Prejudice of lawful Creditors: But the Decreet of Aliment bearing, 
( That it was given becaufe the Husband had left the Wife in a Starving 
Condition) how fobn flic returned to, and was mantained by her Huf- 
band, the Aliment ceafed ; Therefore after the Husbands Return, at 
Icaft after the Wifes Death, the Payments made to him by the Marquis, 
can in no Senfe be faid to have been on account of the Wifes Aliment: 
Nor 4re his Recepts and Difcharges relative to any Aliment : Nor can 
it be faid, that thefe Payments after her Death were in Satisfo&ion of the 
Aliment for the Years fhe lived and got no Payment ; fince the Decreet 
of privy Council overturns that Argument, feeing Aliment was given 
becaufe her Husband had left het* Dtftitute, therefore when fhe returned 
to be Mantained by him, her Aliment ceafed. 

'DupHed for the Defender, That the Decreet of Aliment gate the Wife 
a Right during Life : So that whitber the yearly Payments were made 
to her felf or to her Husband; yet it could only be upon her Right as 
conftituteby the Ad of Council ; and if there was any of the Aliment 
un uplifted when Mrs. Douglafs Died, it would have belonged to her 
nea reft of Kin; and fuppofiflg the Husband might lay Claim to it 9 
becaufe of the Prefumpt ion of his having Alimented her, yet that could 
be of no Ufe to this Purfuer; for the Husband's Claim to thefe Refts 
came only to exift upon his Wifes Death, for fhe had the inure Right 
during her Life ; fo that ho Diligence of any of his Creditors preceeding 
the Time, could afFed the Subject : So as either to hinder Mr. Hamilton 
bimfelfto uplift the fame, or far lefs to put the Debitor in mala fide to 

£ay. 

The Lords found the 100 Lib. Scots yearly and the 

7 *4#n*alrent oftbe 50 Lrik Sterling, tiffrofru 

dted by the Trivy Countil for Mrs. Hamilton 
< her ^Aliment ; was not affeffable bj aArreftment, 

at the Inftana of the Husband's Creditors. • *And 
1 alfd founds That the ^Arreftment could only affeft 

the Bygones of the 100 Lib. yearly, and the *An- 
1 nualrent. And alfofuftained the "Payments bj the 

Duke as made bona fide, in rejfett the tArreju 
" H ' ment 
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mens was not renewed, nor any Diligence on the 
Mor Sr*h ftr- 1 ^irre/lment in bis Father's Time againfi Urn, till 

SSitaS^ i *f ter his Cher's Tajments • W upon a reclaim- 

ing Hill and aAnJwers, the Lords adhered to their 
former Interlocutor as to the ^Payments made bp 
the Marquis, hut remitted to the Ordinary to hear 
Tartjs Procurators upon what was mutuaUf re- 
frejentedj in relation to Taments made by tbm 
'Duke. 

Roberton, Clerk. 

D E C I S I ON XXIL 

n 

£ 17th Dtctmktr 1714. ] 

Stracban of Glenktndy^ 

A <3 A I N S T 

1)wnbar of GrangebiM. 

""T" 1 H E Deceaft GrsngeUU^ by his Bond of Prov&on in Favours of 

ft Mary Dutnbar his Elded Daughter, binds to pay to her, her Heirs* 
£<fc. ( fecluding Afligneys) Sooo Merks after her Marriage.; 
and in Teftament, Names certain Friends, by whofe Advice his Children, 
f who were then Minors; fhould be ordered. WithConfent of thefe, 
{he having entered ioto a Contract of Marriage with Sutherland of Kjlmi- 
nit j, they affigned the apparent Husband, nis Heirs, ife. to the faidj 
Sum, and he transferred the lame to Gienkindy ; And it being controverts 
ed what the Import of the Words* ((ec fading +4Jjignejt ) fhould be, 
even tho' there were Children of the Marriage. 

It was a Hedged for GrangthiU, That the Afftgnation could not be fuf- 
tained, tho' in a Con trad: of Marriage, becaufc Afligneys were exprefly 
excepted in the Body of the Write. 

oAnfwered fovGkukiudy, That fuch Exceptions were QnJy to be under- 
ftood to feclude voluntar Rights to extraneous Perlbns, and not legal Af- 
fignies, fuch as the Husband became by the Marriage : For if it were, 
other wife, it would overturn the Defign of the Bond, the Caufe where- 
of rendered by the Father in the . Preamble was, {for hisfafd 'Daughter* 
creditable and hneft Provifiw, and Settlement, in the World ) by which. 
IP's plain to have been the Father's Defign that the fa& (Sum fhpujd, 
go to his Daughter Nomine Dotis. 

Replied, for the prefent GrangebiU, That th$ Claufe in the Bond . wqs, 
clear, fecluding A flignies in general, and therefore there was no Ground 
for the above Diftinction; 

DupHed for Gienkindy, That the above Interpretation was fufficicntly 
cleared by the Terms of Payment in the Bond, viz. The one Half at the 
Term pf Wkitfuuday, after Expiration ofYear and Day of the Marriage, 
and the other Half at the next JA'liitJwday thereafter : So that the very 
Payment to the Wife made it belong ta the Husband jure Mariti : And 
there being no Claufe obljdging the Husband, to re-imploy ( which the 
Father would have done if he had defigned the Fee of the Money to 
have for eVer continued with bts Heirs/ ha juftly claims the yearly 

Annu- 
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Annualrents even after the Marriage, with as good Ground as the prio- 
:ipal Sums, both being provided and payable in the fame Manner* 

The Lords Found, That tho 7 the 'Bond of Provijton to the 
A&>r Son. ? Daughter fecludes sAffigniei, yet that did not Under 

iter*. 5 her to Affign the fame to her Husband fa ContraB of 

Marriage, and therefore found the*De fender liable, and 
repeUed the Defences. 

Roberton, Clerk. 



decision xxni 

£ 17th November 1714. ] 

Varh < Drumnmd <t and Mr. David Drummond his Father and 
Administrator, and Charles Lcarment, 

AG a 1 n s T 
James Sinclair, 

* t i 

t 

r ~ rn H E deceaft Charles Learmnt being in the Year 1 699 to go A broad, 
i ^ makes an Aflignation in Favours of James Sinclair of the Rents 

*" of fome Houfes in Edinburgh, for Payment of feveral Debts due ttf 
tfteAffigney and others, all contained in the Aflignation : Which Affig- 
nar>n bears to be for ij Years, and' ay and while thefe Debts fhould be 
pak, with -Allowance ot $ Lib. Sterling of Yearly Salary.- Jihdrtly after 
grartingthis Aflignation and Fa&ory, he grants a Bond of Tailzie in Fa- 
voun ot Charles Letrmont his Nephew and the ki<AMark Drsmsmondi 
Tailiietn^tothem (failing Heirs of his Own Body) the forcfeid Houfes : 
TjVhereupbi, after his Deceafe, they were ferved HeirS of Tailzie, and fa 
Implement'of the Bond, Adjudged ; *nd now infift, Thai either the Sub-' 
je«S may be^hqueftrate in another Fa&or's Hands, whom the Purluers 
Would Name, and who would ferVe Gratis * or if Mr, Sinclair inclined! 
to contnue, ftat the Lords would difcharge ( the Continuance of his 
Salary. * 

*4»Jv>ered>fyr tfie Defender, Tha t r the Right in Queft ion being * Dif- 
ppfition granted ay and tohite he : and< the' other Creditors were paid* 
with a Salary for managing the Stihje& ; therefore, as the Granter conld 
fiot remove him, or ki^ttt his Poffeflion, rill the Debts were paid, fb 
neither can his Heirs of Tailz/iV, who ardHable in Warrandice.' 
- Replied for the Furors, im. That the Right isno real Right, bui> 
a naked Aflignation to Mails and DtM?fes with a Factory ; and thefe fub- 
fift no longer than the Gtttnter^s Lift : And'tho* Heirs be liable in War-> 
*andk?e, yet that^s only to be tinderftoed according to theNatuteof the' 
Right ; and Id the Warrandice herccaniiot be laid to be Contra vcened 
fcy the Heirs taking on T them the c 'Managing of their o^h Eftates, 1 
and internetting wirh < the Rents* after their Predeeeffbt's Deaths 
which are indeed not afligned, and ftp left are they obliged tfc continue 
a Salary toa Fa&or* And yet, «db. They ate wiRfog th* Rents be up* 

H a lifted 
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lifted by a Fa€tor, ( for the Behoof of the Creditors, if any yet remain) 
whom they will find to ferve Gratis 

The Lords Found no Salary due to James Sinclair from 
Martinmafs laft\ but allow* d him to continue bit Tof- 
A&<aFaimer. 7 feffion, be finding Caution to Com ft to *U Tarties ha- 

After Hff. 5 .^ ng .i mer e fo aH i u j q)Mtence : And in cafe of 

bis Refufal, Remitted to the Ordinary to Sequefirate, '■ 
and appoint a Fatfor in common Form. 

Gibfon, Clerk. 

DECISION XXIV. 

Eodcm Die* 

i 

Janet Crawfurd Lady Ddcglei Elder, 

against 
John Crawfurd now of 1)alcgks^ and Margaret Cunittgham hi 
Mother and Tutrix. 

« 

TH E Lady Valegles ^Elder, by her Contraft of Marriage, was I- 
feft in Liferent of the One Merk Land of Nether Far Jin alias Ri* 
foot ; and there being a Mofs called, Fardin Mofs, Which Is 
betwixt the faid Land, and the One Merk Land of Dalegles, but C«- 
tigue to both; the Old Lady contends, That the faid Far din Mofs is Pet 
and Pertinent of Nether Fardin her Jointure Lands ; and "Dalegles er 
Grandfon* contends it to be Part and Pertinent of the One Merk Lnd 
of 'DalegUs* m 

vitiedged for the Lady, itno. That the very tfame of Fa'din Mofs 
ihows that Piece of Ground to belong to Nether tar din. ido. The /ame 
appears from the Thing it felf, fioge otherwife there would be a very 
odd Inequality, betwixt the Rents of the two feveral Merk ^ands ; the 
Rent ot Vakgles, being betwixt $ and 400 Merks, and ,tlie Rent of 
Fardin Mofs 70 Mftrk9, and the Remainder of Nether F/rdm but no 
Merks ; fo tbat "Dalegles will be above a Third more than Aft br Fardin^ 
comprehending Fardin Mofs, and Three Times as much is the Remain- 
der, wantirig fardin Mpfs.: An Inequality too great to he prefumed be- 
tween Neighbouring Tenements o\ the lame Valuation. 

*4nfwered tofhe lirft, That the Lands of Netbe/ Fardin are alfo cal- 
led Rigfbotj and fo Denominate in the Lady's Contra ft ; whereas there 
is another Rpom not Liferented by hpr* which is called Over Fardin, alfq * 
Conttgue.to the Mofs in Queftion: So that if any Argument can be 
drawn from the Name, it would more Naturally apply to the Over Far- 
din, which ft ill keeps the Name of Fatdin, than to Nether Fardin, whicil 
has alfo another Name- To the Second, winjwered, That the Difparky 
betwixt the Rooms can be no Argument; otherwife the Purfuer, to 
make an Equality, might contain not pnly the Mofs, but the Third 
more of Dalegfa : Since, even thoV tbp Mofs were joined to Nether, 
Fardin, by the Purfuer's own Computation, the Lands of /Dalegles 

would be Double the Repjt thereof; and if two Neighbouring Merk 

& II " Lands 




Lands could differ fo far, the fmall Addition of the Rent of the Mofs can 
afford no Argument. ' . 

The Lords Found the Lands of Fardin Mofs h Contro- 

JBofmi. S Nether Fardin, alias Rigfoot ; wherein the Tur/uer 

is Infeft in Liferent, 

Gibfon, Clerk. 

DECISION XXV. 

* 

fj 18th December 1714, 3 

James McDonald in Comrit y 

AGAINST 

Jfefei McDonald Glover in Fortrofe. 

TJf/IS**™ WDonald having granted Difpofmoa of fome Burrow- Acres 
f^jr in Favour* of 'James his Brother ; he thereupon Intents Redu- 
ction of, an Heritable Bond granted by the faid common Debitor 
in Favours of John M l< Donald : And it being Anfwered for John, That 
the Difpofirion being Two Sheets, was Null, as not being figoed at the 
Junfture, and nothing written upon the laft Sheet but Words of common 
Stile. He Replied, That no Statute required the Sidefcribine of Writs* 

- and tho' in the Aft 96, allowing Securities to be written Book ways, one 
Claufe.fays, Providing that if they he written 'Book ways, every Tage bt 
marked and figned, as the Margins were before \ yet this does not infer 
an eftablifhed Cuftom to Sidefcribe : Becaufe, into. It is not enough 
that an Aft prefume barely the Cuftom of Sidelcribing, to make it the 
Rule; but it rnuft alfo prefume that Unfidefcribed Writs are Null 
which this Aft does nor, but only prefumes that Margins were fignei 
before ; which Cuftom will not infer a Nullity in a Writ not Sidefcrioed, 
tilT it can be fhown by a conftant uniform Run of Decifions : Nay, One 
or Two in fuch a Cafe would not fuffice, the Law being, Quod fre- 
quenter in eodem Controverfiarum genere fervatam fuit, Lit. C. Qu. fit 
Long. Confuet. far lefs then can even a conftant Courfe of Decifions infer 
fo heavy a Penalty. 

• Duflied tor the Defender, That certainly in General an Unfidefcribed] 
Security of this Kind muft juftly be thought to be no Security ; becaufe 
hot given under the Hand of the Granter, fince nothing above the laft 
Sheet of a Security Unfidefcribed can be faid to be lo given : For fo it 
were in the Power of any Perfon, to prefix what he pleafes to a Man's 

* Subfcription, and bind him thereby, zdos This Neceflity of Sidefcrl- 
bing is eftablifhed by inveterate Cuftom, and the Knowledge of every 
Pcrlon proves the Faft and Cuftom, tho' Facli, in this Cafe, needs no 
other Proof, $tio. *Tis evident from the abovecited Aft of ^Parliament* 

, where not only the Words quoted by the Purfuer are fet down about 

the Middle of the Aft, but the laft Words of it are, 'Declaring fuch Writs 

to beat valid and formal, as if written on fever al Sheets battered and 

figned on the Margin, according to the frefent Cuftom : Where Cuftom h 

I proven 
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proven with a Witnefs ; for if the one be valid and formal, the other 
muft be invalid and informal. And doubtlefs long and uniform Con* 
fuetude is the beft advifed Law, and Qnod Ufrs approbavit, l$c. For 
tho' Decifions be good Proofs of Cuftom, yet inveterate uncont rover ted 
Cuftom muft be better ; becaufe, if the Thing had not been contro- 
verted, Decifions thereon had been ncedlcfs. 

Tbe Lords fuftained the Nullity, That tbe Difrofition 

produced bj tbe Furfur, as bis Title in this Trocefs; 

Ador Geo. M»tew. ? was not Sidefcribed j tbe Writ being granted and not 

Alter Arch HsmUm J sidefcribed en tbe joining of tbe Sheet s t after tbe *4& 

of 'Parliament cflsb lifting tbe Quflom of Sidefcribing 
tbe Joinings. 

Mackenzie, Clerk, 

DECISION XXVL 

£ 14th y*nu4iy 1715. . 3 

Henry Ecclu sod David Cr*&4 Merchants in Edinburgh^ 

AGAINST 

William Roberton Vintner in Holy^Rood-Houfc. 

TH E laid William Roberton having employed John Lind Couper in 
Leitb, to choice and fend up to him two Hogfheads of Wine ; 
land accordingly choofed one of them, in the Cellar belonging 
to Henry Ecclis and David Craigie, which they thereupon fent up ta 
Roberton. Thereafter the faids Merchants having acquainted Roberton 
that they had fent him a Hogfhead of Wine, which Lind had bought on 
his Account ; he told them, That be had employ'd Lind, but knew not 
from whom he had got the Wine : Whereupon Roberton goes with them 
to land's Houfe, where Und told him, That one of the Hogfheads was 
got from the Purfuers, in Prefence of Mr. Ecclis one of them, and fc- 
veral others ; but gave no exprefs Order to Roberton to pay them. Ne* 
verthelefs fometime thereafter Lind draws a Bill upon Roberton for the 
Price of both the Hogfheads, payable to fames Murray Merchant ; 
wherewith Roberton having acquainted the Purfuers, and certify'd them, 
That if they did not fettle the Matter with Lind be would accept the 
BiU : Accordingly, after j Months Delay, he accepted, and thereafter 
pid the whole to Murray 4 But Mr. Ecclis and Craigie infill againft 
qim ft ill, as liable to them in Payment of an Hogfhead .• And that, 

1 ww. Becanfe a Couper is only employ'd as a Troxeneta or Broker, 
for Tailing and Choofing Wine, which the Merchant himfelf fells to the 
Vintner. Nay, by the Cuftom of all Trading Nations, obferved by 
Srsccba de Mercatura, Brokers are prohibited to deal for their own Be- ' 
hoof in thefe Subjects in which they ufe to procure for others, zdo. 
land in his above Declaration, fays not that he bought the Wine from 
the Purfuers, but that it belonged to them, and therefore he is to be 
confidered only as a Nuncim or Servant, pio. Tho' land had rcaDy 
bought the Wine himfelf, yet his above Declaration evinces, that if they 
ibid it to land, it was in Rsbertonh Name. 

«4»- 
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m/infwered for the Defender, To the Ftrfl y That the Affcrtion is with- 
out either Authority or Reafon : For as it's Arbitrary for any Man to 
gratify another, by buying any thing upon his own Credit, and giving it 
to his Neighbour at the Fame Price: So it were rediculous to cut off 
CoupefS) from the common Priv Hedges of Mankind: And in our 
Pra&ce, Coupers do trade for their own Behoof; nay, by the Law of 
the Burgh, they muft be Burgeffes and Gild, and consequently are inti- 
tiled to Merchandise. To the Second and Third, %An\wcrcd y That the 
fimple Declaration chat the Wine belonged to the Purfuers, could never 
infer, That the Defender thereby, became liable to them ; for one would 
think, if Linn had intended any fuch thing, he would have drawn a Bill 
upon the Defender to the Purfuers, as he did to James Murray: And 
having nor done it, it's clear that he afted not as a froxenet y but judged 
himfelf bound for the Price, ado. The Defender never having agreed to 
become the Purfuer's Debitor, and thus remaining (till Debitor to Lind, 
With whom only he Contracted, he did optima fide thereafter accept 
tof his Precept, and pay it to Murray accordingly; fpecially oonfidering 
his Delay for Three Monet hs to accept, and his defiring them in the 
Interim, to do fomcihing in the Matter, with Certification that he 
behooved otherwife to accept: So that it is plainly imputeable to' 
Chemfelves, that they did not either adjuft the Matter withL/W, and 
Murray, or fecure the Price in the Defender's Hands by an Arreftment. 

> 
Tbe Lords found, That the 'Payments made hy ihe *D& 
fender to Murra y ly Lind's Order, were made bo- 
. AOfxSOert 3 na fide, and that toe fame is relevant td affoiJzie, 

wZilstw!. S **¥' tbe V**!*"' # r *o &** b the Defender's 

Oath that be fromtjed to paj them, or that Lind 
ordered the Defender to Pay them, and that he at* 
qmtejeed* 

Roberton, Clerk 

DECISION XXVIL 

[ 18th Jwmiy \fi$. 3 

Thomas Main Merchant in Linlitbgotr. 

AGAINST 

Barnes Maxwel Merchant in GUftoti and other& 



r Homos Main as Creditor to Robert Simfon Merchant in Stirling, hav- 
ing arretted in the Hands of the Keeper of the Weighoufe of Glaf- 
gmt), Ten Hogsheads of Tobacco, as fold by James Maxwel to Simp/on'* 
Wife. In a Proccfi of Furthcoming, The Proof of the Sale was tbe 
Weighoufe book, wherein k was fet down, that James Maxwel weigh- 
ed to Simff&i Wife Ten Hogfheads : But in the fame Book it's mark- 
ed the next Day, that James Maxwel cellared the faid Ten Hogfheads 
upon his own account. And alfo it ftands marked in the fame Book, 
that thereafter Maxwel removed the faid Ten Hogfheads, and paid the 
Cellarage. 

I % The 
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The Lords having found this was a Sale, whereby the Property was 
transferred to Simpjon: Thisoblidged Maxwel tohavc recourfe toanother 
Topick, viz. That Simpfon at the Time was Infolvent, broke very foon 
thereafter, and that it was Fraudulent in him to induce Maxwel to this 
Sale, and trulthim the Price ; and thereby gave Accefs to his Creditors 
toarreft, which wasfufficient to refcind the Vendition ; and for prov- 
ing Simpfonh Infolvency, Maxwel .produces a Difpofition Omnium bono- 
. rum granted by him to his Creditors, The Debts being all contradted 
before the Sale of the Tobacco. 

The Debate having refolved in thefe Two Queftions, imo. Whither 
Maxtoels being induced by Fraud to fell the Tobacco be relevant to re- 
fcind the Sale? *do. Whither the above . Difpofition, and other Admi- 
nicles do prove the Fraud ? 

It was oAllcdged for Main, the Arreftcr imo. That he having duly af- 
feftcd ihe Goods, the Property whereof the Lords found was conveyed to 
Simpfon^ any Alledgeance of Fraud arifetng from Simpfonh Infolvency, 
was but perfonal, and could not affe& Main, who was not partaker of it, 
knew nothing ofSlmpfon's Circuioftance^ and duly afFefted the Goods 
by his Diligence : That this w*s confonant to the *Attio Tauliana y 
which was only perfonal ; and to our Statute 1621, Whereby Turcbafers 
nowife Tartakersoftbe Fraud, are fecure. zdo. There was no fufficient 
Proof that Simffon was Bankrupt, he was a tradcing Merchant at the 
Time, and continuing to Trade thereafter; and that this would be a. 
bad Preparative to Unfecure Purchafers, or Creditors ufing lawful Dili- 
gence for affefting their Debitors Means, if fuch latent Circumftances 
fliould cut off their Property. 

+4nfwered for Maxwel^ To the lirft, That this precife Cafe is al- 
ready folemnly determined by the Lords 2ad. December 1680, Trince 
contra Tallat ) where *A*thur Udnej having ordered Tallat Merchant in 
Tiourdcaux, to fcfld hiril Three Tun of Wine, he accordingly .loaded it ; 
but hearing thereafter that Udnej was like to break, he wrofe\w/fiis^ 
Correfpondcnt to receive the Wines from the Skipper, and ,not toJddiVer 
them to Udnej ; Magnus Trince Udnefs Creditor arretted the* Wines' in 
the Ship. In the Competition between Trince arid PaVat, TKe Lords 
found, That the Wines being delivered to ihe Skipper upon Udney's Order, 
the Troperti became hls^ but found it relevant by his *Books or Oath 9 that 
his Debts exceeded bis Eftafe ihe Time he gave the Order, to annul the 
■ Contraft of Vendition : By which Decifion Fraud is exprefly found a fuf- 
ficient Ground toannull the Sale. Nor is there any Decifion fince, alter- 
ingit. ido. There are alfo good Grounds in Law for this : For when £ 
Perfon is Dolofe induced to Contrad, which is termed IW*.* dans Can* 
fam ContraBuij this renders the ContraQ Void, ( the Fraud impeding 
the Confent ) and confequently the Property could not be conveyed by 
a void Title. And as to what was alledged anent a Third Party, who is 
not particeps fraudis, it is as certain that what Exception is competent 
againft the Author, is likewife competent againft the Affigney or Succef- 
for: For tho' Fraud be perfonal as to the penal Effcfts of Damnage 
thence arifing, or ( for the Benefit of Commerce ) when one Purchases 
Moveables bona fide for a true Price ; yet it's another thing where there 
is no Purchaser, but a prior Creditor, who did not lend his Money up- 
on the Profpeft t>f thefe Goods, being in his Debitor's PoiTeffion, only 
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arrefts for his Debt, for he cannot be in a better Cafe than his Debitor. 
So the Favour of Commerce does not coixle in hfere, to make an Excep- 
tion from the common Rule. 

To the Second, It was Anjwered y That the Difpofition by it fel£ was 
more than Enough to prove the Fraud, fince therein he difponeth his 
whole Eflfc&s in fo far as they would go, for Payment of bis Debts, 

The Lords found the Defence, vit. That Maxwel 

was induced hyFrand to fell the Tobacco^ relevant 

Grab** tor Main,? to reduce and annull the Sale. oAn& found the 

frhfk. $ &**d t roven to Simpfon's <Affignation to the f^ 

Maxwel and his other Creditors : *4*d therefor* 
preferred Maxwel to Main the virre/ltr* 

Roberton, Clerk. 

DECISION XXVIIL 

Children of Baillie Smith, 

AGAINST 

The Earl of Wtntm. 

N this Debate as mentioned, the Firft of December 171^ The Lords 
having found the Earl liable to refbund the iod Lib. Sterling ad- 
vanced by the Baillie to Sir Walter Seton, but having given no An- 
fwer as to the Annualrents thereof, tho' alfo libelled; The Children, 
now apply for thefe alfo to be decerned for, and that. 

Becaufe the Money was advanced upon the Earl's account ; Wherefore 
it ought to be refounded cum cmni Caufa * this being the natural Effeci of 
Money expended in Negbtii geftime, that the Advancer be fully reimburf- 
ed, fince it's Contra bonam ndem hcuPletari cum alterius ]a&uta. 

Jnjwered for the Earl, That Ufura non Debentur nifi etc pgtfo vel 

L'S'- •*■-'■ 

Replied for the Purfuers, That that Rule admits of feveral Excepti- 
ons, where Annualrent is allowed for Damnage and Intereft. Thus in 
the Cafe of a Cautioner's paying for a Principal, where the Principal 
ftands bound for the Intereft after the Cautioner's making Payment, tho* 
the original Bond did not bear Annualrent, as was found 4th December 
1629, Laird of Cockpool, contra John/Ion, which is founded upon the ge- 
neral Principle, That a Mandatarins or Negotior*m gefior is to be refound- 
ed cum omni Caufa. 

Duplied for the Defender, That the Decifion adduced did not . meet 
the prefent Cafe, Since there, the Annualrents are due Patio by the Claufe 
of Releif j whereby the Principal ftands bound to relieve the Cautioner. 
Of all Coft, Skaith and Damnage, under which the Annualrent pf the 
Annualrent paid by him, is comprehended ; fince for the moft Part Cau- 
tioners are oblidged to borrow Money upon Annualrent to pay for the 
Releif of their Cautionry. 

Aiif Iilt^'l rhe UrAi • 4 tf° iliied f rom tl3e "****afo»t*. 

Gibfon, Clerfc 
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DECISI O.N XXIX. 

Eodem'Dit) Inter Eofdem. 

IN the fbrefaid Aftiori as rfientioiied %d December 1714, Where 
the Lords found, the Salaries due tti Baillie Smith for his Service* 
prececdirtg the laft Three Years before Citation in this Procefs, prc- 
fbrived quoad modum Proband^ the Purfuers Reclaimed. And 
< tAUeaged) That whatever might be fa id as to the firft two Years, 
Whereof the Accompts are fitted ; yet as to the fecond two Years, 
whereof the Accompts are not yet cleared, there could not be the lea ft 
Ground for finding the Salaries for thefe Years prefcrived, fince thefe 
came plainly to the Cafe between Sir David Nairn and the Dutchefs of 
ftalcleugb : for the Accompts not being cleared, the Salary due at that 
Time, can never be looked upon as prefcrived. 

Jnfwered for the Defender, That tho* a Salary for thefe t Wo Years, might 
be claimed when the Purfuers come to Compt for the Baillies Intromiffi* 
ons'j yet that is not the prefent Cafe, which is a Purfuit for a great many 
Salaries alledged due, which Law prefumes to have been paid : And the 
moft the Purfuers can urge is, That the Lords would referve the Confi- 
deration of the faid two Years Salaries, till they be called to Compt for 
their Father's Intromiflions : Before which Time, it's no lefs ill found- 
ed to claim Payment of thefe, than the other various Claims : For it's 
prefumed the Fa&or intus habet to pay his own Salary; and 'tis a Piece of 
Noveltry to demand Payment thereof, otherwife then by an A&ion of 
Exoneration and Compt and Reckoning. 

Replied for the Purfuers, That the Point came very well here to be 
Decided i For if thefe two Years be due, and are preferved from the 
Prefcription, then there is Place for an A ft ion for them. The Speciality 
in the Cafe of Sir David Nairn and the Dutchefs ofBuccleugh confifted in 
this, That Prefcription could not be objefted againft Sir David, in re- 
gard he had been an Intrometter* and was bound to Charge and Dif- 
charge himfelf, and fo Could not feperat the Salaries from the Accompt, 
which to efFe& is an Interruption of the Prefcription. Indeed the Purfu- 
ers could not hinder the Earl to Anfwer intus habetis, and therefore they 
were ready to fubjeft themfclves inftantly to Accompt for thefe two 
Years; but if the Earl will not Anfwer, as he may, and admit the 
Compt and Reckoning, there isnoReafon, why this Article of Salaries 
may not now be claimed by way of A&ion. 

The Lords found* Trefcription can take no 'Place 1 im 

any *Aftion of Compt and Reckoning for the J aids 

two Tears tntromijjions, but that the fame may 

Aflor Fatwr.i m le allowed as wirt teles in the Difchdrge: *But 

Alter Hmu 5 fair Lordjbips upon hearing Parties next Day* 

reflritied the 1 00 Lib. Sterling libelled of yearly 
Salary for the two Tears not accounted for y to 8oo> * 
Merks Tearly. 

Gibfoa, Clerk. 
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DEC ISION XXX* 

£ 19th January 1715. 3 

MfDoual of Freucb, and Captain Alexander Steven/^ 

AGAINST. 

Sir John Rutherford and his Lady. 

IN a Ranking of the Creditors of Hackburn, there being produced 
a Difpofition in Favours of William Cairncrofs, (to which Sir John 
Rutherford has Right by Progrcfs) granted by Hackburu, of his 
Lands, &ff. under Reverfion, and for Security not only, of 2495 Lib. 
acknowledged due at granting ; and which he obliges himfelf to pay 
betwixt and the 8th of June 1679, but of all other Sums due by Hack-, 
turn to him, or which thereafter might be due and addebted to the. faid 
Cairncrofs, or whereunto he had Right, or he or his Heirs might there- 
after have Right by whatfoever Manner of "Way upon which he was 
Infeft, 3d January 1675. There was alfo produced for Stevenfon an 
Heritable Bond and Infeftment, dated jd February 1679, and another 
Heritable Bond and Infeftment produced for FuUarton of Dregborn, da- 
ted the fame Day with Cairncrofs, viz. the jd of January 1679 : Which 
infeftment is confirmed in 1689, and is now in the Perfon of M'Doual 
of Freuch, who has alfo procured a Charter of Confirmation of the 
whole Rights in his Favours. 

Stevenfon, whole Infeftment was lateft, infills in a Poinding of the 
Ground in Jane 1C79, where Cairncrofs and Drcghorn compear, and 
plead Preference upon their Rights ; and during the Dependance "Dreg- 
horn procures his Charter cf Confirmation : But Stevenfonh Right being 
made publick by his Citation againft the Tenants* and the Dependance 
of the Procefs before the Confirmation, there is a Decreet in his Favours 
Extracted upon his Preference. 

Cairncrofs having thereafter by Backbond reftri&ed his above Sum to 
iioo Lib. does, after the common Debitor was Lapfttsznd Dead, pur- 
chafe in certain perfonal Bonds due to other Creditors, and now ih the 
Ranking infifts for Preference even as to thefe alfo, and that by Reafon 
of the above Claufe of Reverfion. 

It was *AUedged for the fa ids other Creditors, That their real Rights 
having fuperveened before any Acquifition of the perfonal Rights, there 
was a Medium Itnfedimentum, which hindered the Debts Perfonal at that 
Time to become Real ; fpecially confidcring that their Salines were not 
only on Record, but Intimate, and Cairncrofs^ Right rendered Litigi- 
ous before his acquiring the perfonal Debts. 

' vinfwered for Sir John Rutherford, That his Claim is fupported by 
Law and Form, and all ahalagous parallel Inftances ; fince there is no*, 
thing more ufual, than for Parties to give Wadfets Redeemable* for Pay- 
ment of a fpecialSum, and of all other Debts which Ihould afterwards 
be owing before Redemption : Nay, 'tis ufual for Parties engaging for 
one another to take Heritable Bonds of Relief, not only for all under-' 
taken' by them, but wherein they Ihould afterwards engage .• Which 
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; have always before 1696 been found effe&ual. And 
ium Impediment urn here, fince Sir John's Right was origi- 



general Claufes 

there is no Medium 

nally Exclufive of the Competitors, who were Certiorate by the Records, 

that all Sums to which Cairncrofs might have Right, would certainly 

exclude them ; So that they cannot complain who contra&ed with a 

Party fo difabled, feeing Scire deb eh ant Conditionem ejus cum quo con- 

traxerunt. 

Replied for the Creditors, imo. That Cairncrofs his Right was mod 
fufpicious and enfnaring, deftru&ive to Commerce, and tending to ren- 
der our great Securities by the Regifters altogether loofe and uncertain .• 
For, by this Claufe the Creditors do indeed fee that their Debitor owes 
a certain Sum, whereof they take their Hazard, knowing the Eftate 
will pay both that and theirs, for which they fecure themfelves by In- 
feftment, and render the fame Publick ; but what other Sums may be 
latent betwixt their Debitor and other pcrfonal Creditors* no real Cre- 
ditor can, or is obliged to know. 2do. If fuch a Claufe be fuftained, the 
Debts which could never Claim any Preference, yea Debts not in rerum 
Natura, when other Creditors Rights were cxifting, fhould by meer 
Accident, that another Creditor had a Right in Security with fo ample 
a Claufe, through the Coming in that other Creditor's Pcrfon, be Tran* 
fubftantiate, and become Real and Preferable; which is amanifeft Ab- 
surdity and Injuftice, tending to the Overthrow of all our Securities. 

The Lords Found Cairncrofs'/ Right is not pteferable for 
Sit^d.KafiMftbl thefc Debts, which were not in his Per/on the Time 

»£&££& th " ***** Creii " rs > ? cvc ?|" on t 4nd ™*«°°> 

their Infeftments were made publick. 

Robcrton, Clerk. 

DECISION XXXI. 

Eodtm Die. 

John Gordon Merchant in Rotterdam- 

AGAINST 

Sir Archibald Campbell of Gums. 

CAptain George Campbell grants Bond for 147 3 Lib. Scots to John 
Gordon, wherein he as Principal, and Sir Archibald Campbell and 
CoHn CampbeU of 'Bogboll, as Cautioners, are bound conjunctly and 
feve rally. The Bond is dated in May 1704, and payable at Whitfunday 
' 1705, and Martinmafs thereafter, by equal Portions. Gordon and Steu- 
art his Truftce coming to infift againft Sir ^Archibald, for Payment of 
the Bond in folidum. 

It was *4nfwered for Sir ^Archibald, That conform to the Aft itfof, 
the Bond was Null as to him the Cautioner, it being more than Seven 
Years fince granting. 

Replied for the Purfuers, That the Aft could take no Place in this 
Cafe, becaufe long after granting the Bond, and after both Terms of 
Payment were part, Sir Archibald wrote a Letter to Steuart, dated in 
May 1 710, wherein he affures him of Tayment againft Martinmafs 
then next, and entreats the fore/aid Delay : W hich Letter, imports a paf- 

fing 
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fing from any Priviledge be could found on, by veitue of the A61 of 
Parliament. 

Duflied for Sir ^Archibald, \tno. That the Bond it fclf, by elaptfngof 1 
the 7 Years, is utterly void, and the Cautioner free, unlefs he be bound 
by fbme complete Diligence! or other Deed that can fubfift by it felf. 
zao. The Letter is relative to the Bond, and promifes Payment in the 
Terms of the original Cautionry ; which becoming void, the Letter does 
in the fame Manner ceafe to be binding, as if the Principal had paid the 
Debt. And it is abfurd to imagine, That an Acknowledgment of the 
Debt in that Manner fliould perpetuate an Obligation, which Law has 
made void, upon the Creditors negleding to do Diligence* pio. The 
Letter is writ 12 Months before the 7 Years expired, and there remained 
fix Months, in which Diligence might have been done after the Term to 
which the Delay was fought, which excludes all Ground of Sufpicion, 
and juftifies the Defenders founding on the Aft. 

Triplied for the Purfuers, imo. That the Letter, if it imports any 
Thing, does doubflefs imply Sir oArcbibald 9 * pa fling from any Right 
competent to him as Cautioner, and undertaking the Debt as Principal, 
and an Obligation on him to pay the Sum, without the Benefit of any 
Exception that Law might otherwife Indulge him. For if it import any 
Thing, it muft be a Corroborative Security ; and certainly a Perfon Cor- 
roborating another's Bond, would not have theBeriefitof this A3. ±do m 
Sir ^Archibald can plead no other Priviledge from the A£fc, than could 
be defired by a Perfon who had become Cautioner .in a Bond ad certum 
Tern f us ; and yet 'tis agreed on by Lawiers, That if fuch a Perfon be in 
m$ra intra tern f us ittud Conftitutum, tho' that Time is elapfed, he will 
neverthelefs continue obliged in the Tcrihs of his Cautionry, flfora fer- 
fetuante ObJigationcm : Which is plainly Sir eArchbaltPs Cafe, fince the 
Aft of Parliament, allowing Cautioners to be purfued within 7 Years, 
ftates them in no better Cafe than if they had obliged themfelves only* 
for 7 Years ; therefore Sir ^Archibald having wrote a Letter demanding 
Delay, and prom ifing Payment, which is plainly to be in mora, he per- 
petuate the Obligation, and continues bound, notwith (landing the 7 
Years are elapfed. 

The Lords found the 7 Tears Prefcription by the *4& 
Aaor Ge$.M#rkenxic. 7 (f Parliament \6wdoth in this Caje run, not from 

Alter Dun. Forks. 5 fhe «p^ f t fc ^ Qnd> huf f fQfn fa cp^e of the 

Letter. 

Mackenzie, Clerk 

DECISION XXXII. 

Eodtm Die. 

The Magiftrates and Council of Teehles. 

AGAINST . 

Murray of Cringilty Younger. 

DUring the Dependance of a Declarator of Comwonty at Cringilty*s 
In fiance, againft the Magiftrates and Council of Teehles, for de- 
claring his Right of Commonty upon the Lands of Hamilton, 
there being a Complaint given in by the Magiftrates of TSatterj, com. 

L raitted 
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mitted by Cringiltie upon the Perfon of one Wylie a Weaver, Burgefs 
of the fa id Town. 

It was %Axfwered for Cringilty, That the Complaint in no Manner 
fell under the Aft of Parliament, becaufe Wylie was neither Purfuer nor 
Defender in the Caufe ; the Aft (which is 19. Tori. 14. Ta. VI.) bear- 
Ing precifely, Gif it fall happen, either tht Defender or Terfuer to flat 
or wound to the Effufiou of Stood, or otherweyes to invade ant of them one 
other. By which it is plain, that none can come under that Aft but ei- 
ther Purfuers or Defenders, and who are Nominatim as foch in the Sum- 
mons; for fo it further bears, +4fter the raiflng of Summonds or *Precefts t 
and lawful Execution thereof: So that Purfuers and Defenders Names 
muft be both in Summons and Execution, and it is their Perfons only 
that are proteftcd by the fpecial Guard of the Law. ado. The Statute 
is to a high Decree Penal, and therefore ftriftly to be Interpreted : And 
to alledge, That by citing of Magiftrates, every Burgefs is virtually 
cited, is indeed to bring on a heavy Penalty by Implication, contrary to 
the Nature of all Punilhmcnts of Crimes. 

Replied for the Complainers, That Wylie being a Burgefs, and having 
Houles in the Town, is as properly a Defender in this prefent principal 
Procefs as any other ; nor are the Provoft and Counfcllore conveened in 
this Procefs, under any other Quality but as Co-biirgefTes : And WyUe 
is not only Virtually, but in a Manner Nominatim cited, the Council be- 
ing cited as reprefenting the Community, whereof Wylie is one; fothat 
he is really Nominatim cited, feeing conflat de Ttrfouai 

*DupUed for the Defender, imo. That however every Burgefs. has 
a Consequential Intereft in that which belongs to the Community, yet 
certainly the direft Right belongs to the Collective Body reprcfented 
by the Magiftrates ; but every particular Burgefs is under a diAinft 
.Confident ion from the Collective Body : And therefore, if the Commu- 
nity be Purfuer or Defender, it does not follow that every Burgefs » fo 
too ; and therefore cannot be brought udder Penal Laws, which concern 
Purfuer or Defender as fuch : For if this were, then every Burgefs mu/t 
be cited in Actions purfued again ft a Town, which was never fa id. 
ado. If this were fuftained, there could be no Equality in the Cafe ; For 
it cannot with any Rcafon be aUedged, That if Wylie, who is not called, 
had been the AggreiTor, that therefore he made the Community Iofe the 
Plea ; which fhows, that really in the Cafe of a Community there are 
hardly habile Terms for this Aft of Parliament, pio. The aArgumeutum 
ab inemmodo is invincible ; for this fhould oblige every Perfon that has 
an Aftion againft a Community to know every particular Member, and 
every Purfuer to know all Perfons who may claim any remote and con* 
fequential Intereft in the Caufe. 

The Lords found the Complaint not relevant to infer the 
xriS^Z^X Tenaky of the *A£t <f Parliament anent Batteries 

9xffibfa5i 5 during the Defendance of a Procefs ; and therefore 

affbiUied from the Complaint* 

Alexander, Clerk. 
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DECISION XXXIII. 

f 21ft "fawny 1715. ] 

2><rcw/ Couper Maltman in Terth y 

AGAINST 

The Sheriff-Depute of Tertb. 

r j\ Complaint being given in to the Lords by David Confer, fhe w- 
xY. »ng, That he being purfued before the Sheriff of "Perth, and ha- 
ying prelected a Sift upon a Bill of tAdvocktion before any Inter- 
locutor figned in the Gaufe, yet the Sheriff-Depute refufed to flop 
Procedure. 

%/btfwered for the Sheriff, i wo. That the Interlocutor was pronounced 
before intimating the Sift ; and the figning; of Interlocutors is no new 
.Judicial Afit, fincc it may be done out of Court, ido. Tis known to 
be the Cuftom of all Inferior Judges, to decline admitting Advocations 
after Sentence, whether figned or not. $tio. It being the laft Seffion 
Day, the Court was up fome Time before, and the Bill prefented in the 
Clerk's Chamber, when the Depute was examining Witneffes. 4/0. All 
produced was a Sift, before the Expiration whereof the Interlocutor was 
not figned ; and tho' done thereafter, it was warrantable, unlefs the ex- 
pede Advocation had been intimate before figning the Interlocutor. 
, Replied for the CorapUiner to the Firft, That tho' the pronouncing 
Sentence is the A& of the Judge, yet it is not A& or Sentence till 'tS 
writ out by the Clerk, and figacd by the Judge, fince Forma dot effe 
Ret : Thus *$th December 1708, Houfto* contra Lord Rofs, a Decreet in 
Abfence of the Admiral was found Null* becaufe not figned, tho* by the 
Cuftom of that Court fuch were not in ufe to be figned, but only entred 
into the Diet Book : And therefore the A& of the Judge being int r in Pi- 
ca Uy Null when the Advocation was prefented, it was unwarrantable 
to caufe write out and fign the Interlocutor ; which was the Thing 
that gave Being to the Sentence, and therefore inferred Contempt. To 
the Second, That the Cuftom of Court ought not. to free the Sheriff 
from Damage and Expence, tho' it may free him from a Fine. For every 
Man is liable in Reparation, when his Fad occafions the Damage, whe- 
ther the fame be Culpable or not, and that upon the Head of Natural 
Equity, as in the Cafe of Lex *Aquiha. To the Third, That it appears 
by the Inftrument produced, that the Advocation was intimate 
the fame Day {he Decreet was pronounced, while the Sheriff was fit- 
ting in Judgment. And whether this was a fecond Diet of the. Court 
fitting the lame Day, or a Continuance of the former Sederunt in which 
the Decreet was pronounced, does not import ; for at Prefenting, the In- 
terlocutor was neither writ otit by the Clerk, nor figned by the Judge. 
Tothefarfd, That, inw. Thei Contempt was in not* admitting the Ad- 
vocation when prefented. 2do. The ^Advocation being prefented the la.ft 
Day of Coart, the figning the Interlocutor in the Vacance was an Ag- 
gravation of the Contempt, yio. The Decreet bears Date the fame, 
Day whereon the ^Advocation was prefented ; ftor war the* Deliverance* 

L a figned 



Dccifions of tht 



figned before, Prefcnting; and the Prefumption being that it was figned 
the fame D*y, it follows it was figned after Prefenting. 

The Lords Found it unwarrantable in the Sheriff to have 

refufed the Sift of ^Advocation, tho J it was frefented 

Aaor Gfobspn. 7 only in the (Afternoon of the left Day of his Sitting, 

Alter iiming. S t h e sheriff and his Clerk being then Officiating : 'But 

fuftained the vinfwer, That the Sift extfued before 
fubfcribing the Sentence, fufficient to free the sheriff 
from any further TenaJty than the Exfence of the 
Complaint. 

DECISION XXXIV. 

Eodem Die. 

Colonel John Ershne^ 

AGAINST 

m 

Sir George Hamilton. 

IN the Competition betwixt thefe Parties about the Lands ofTuViatlan, 
the Lords haying, by Interlocutor of the 17th of February i 7i4j 
(which is marked with the whole State of the Cafe in the printed 
journal of that Seffion ) Found Sir George Hamilton's Pofleflion afcrtbe- 
ableto the Preference in the Decreet 1682, grounded on the Earl of Kjn- 
c air din's Dhpofition in 1678, until Sir George founded on his other R ights 
to fupport that Difpbfition, and that he did found on his other RJghrs 
for fupporting that Difpofition in the Month of jf*A 1701 ; and there- 
fore found him accountable fince the faid Month of July 1701, and that 
his Pofleflion and Intromiflion ought to be imputed to extinguifh the 
faids feparate Rights accordingly. Upon a Reclaiming 'Bill given in this 
Day by Sir George^ and *Anfwers for the Colonel, 

The. Lords tAdbered to the former Interlocutors and 

deliverances^ finding Sir George accountable for bis 

jfo. pundtfs for "7 Intromifftons fince the Month ^july 1701, ad hunc 

SScri^ S eflfeaum.w//, for extinguifiing bis Rtgbts, but not 

for Repetition of Suf erintromiffions -, and refufed the 
Defire of the Petition accordingly. 

Mackenzie, Qlerh. 

DECISION XXXV. 

Eodem Die. 

William Tomg in AUoa y 

AGAINST 

« 

Margaret Trimie, and John Anderfm her Husband. 

t . 

A Contract of Marriage in common Form having pa ft betwixt the 
faids Parties, ^he Woman being in Familia of her Father) and a 

fceiwlty of 109 Lib. Scots adie&ed thereto ; the Woman nevcrthelefs 

Marries 
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Marries another Perfon, whereupon the Man infifts for the Penalty 
againft her and her Husband. 

oAnjweredy That this Contract imported no more but a Refolution, 
which re Integra may be receded from ; fpcciaUy fincc Matrimonia debent 
ejfe Libera, zdo. She being a Child in FamjiUa, the Contract was contra 
bonos Mores, pio. No Diligence is competent here for implementing 
the principal Contraft, far lefs then for the Penalty, fince accejjorium fe- 
quitur fuutn TrincipaJe. 

Replied \mo. That the Contract was an a&ual Obligation to Solem- 
nize, and the Penalty comes in Place of Performance, to which the 
Purfuer has Right Nomine Damni, and Nemini admittendum eft Confilium 
mutate in alter in s prejudicium. ido. The Contract bears, That Hie is 
obliged to Marry with Confent of her Parents. $tio. In the like Cafe, 
Margaret J ami f on contra Robert Sheriffs The Lords decerned for the 
Penalty. 

'Dupliedj That fince Res is ftifl integra> no Penalty in fuch a Cafe can 
be infifted for ; fince thftt were to aft infraudem Legh. ado. As to the 
Decifion founded on, there was no Decifion as to the Contraft it felf, 
but only as to theX>efignation of the Writer and Witneffes, as is evident 
from Forbes 7 * tyUeftims. 

TV Lords Found the Anfwers and Duply relevant to 
Elide the Libel and Reply ; and therefore JjJliUied 
the 'Defenders. 

Roberton, Clerk. 

DECISION XXXVL 

jEo&jn Die, 

Catharine Wardlaw and her Husband) 

AGAINST 

Sir Gtorge tylaxwel of Otchardt^ut^ and Ma#wcl of CmU. 

TH E deceaft Jean Wardlaw, at her Marriage with the deceaft 
Maxwel of Cuill, gets an Obligement from Crchardtoun, and ano- 
ther from her Husband, to pay ner 20 Lib. Sterl. apiece Yearly after 
her faid Husband's Death ; and Jhe forviving him, makes a Teftament 
in Ireland, leaving the Bygones of theie Annuities to Catharine Wardlaw ; 
and the Trobate of the Teftament bears it to have been fubferibed iit * 
Prefence of Three Witneffes, whereof Two arc Women, One of whom 
fubferibes by initial Letteis only. 

Catharine coming to purfue the Representatives of Onhardtwn and 
Cuill, it was A&edged for them, That the Teftament was Null, as t&any 
Effe£t in Shetland, tmo. Bccaufc Women cannot be fuftained Witneffes 
in Scotland; yea, nan cotfiat that they are fuftained hi England* ido. . 
Becaufethe principal Teftament was sot produced, but only aa Jrijb 
Writ of Adminiftratioa, which is not fubferibed by any Perfon. 

mAywered for the Purfaers to the tirfi, That the Law and. Coftoni 
of each Place rauft regulate, as to the Solemnities requisite ia Subfcri- 

M bing, 
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bing, at leaft with refpcft to Moveables ; and that fuch is the Cuftom 
of England is notour, and needs no Probation. To the Second, That the 
Teftament produced was Authentick, from the Records of the Diocels 
where the principal Teftament was probated ; which" was all that poflibly 
could be had in this Cafe, fince the principal Teftament behooved to be 
probated in Ireland, and muft ly as a Warrant for the Probat in the 
Clerk's Hands : So that the Purfuers behooved either to quit their Claims 
in Ireland, or leave the Principal there. But the Probat produced ha- 
ving the Seal of the Office appended, and being attefted by the Clerk, 
as our Sa fines are commonly attefted by Norars ; it has all the Requi- 
fites of a formal probated Writ. 

Replied for the Defenders, That tho' it were probative, yet it cannot 
be a Title in Scotland, unlefs the Purfuers had applied for a Confirmation 
of the Goods in Scotland, as the Lords found, 25th February 163 j, Rub 
contra French. 

Duplied for the Purfuers, That tho* this were true as to Adminiftra* 
tions ab inteftato, which can indeed go no further than the Jurifdi&ion 
of the Granter; yet the Adminiftration here proceeding upon the De- 
funft's Teftament, it may be confirmed in any Judicature, with refpeft 
to all the Defun&'s Goods. This, in the Cafe 1 6th February 1 £27, Lawfom 
contra KfVo, the Lords fuftained A3 ion at the Inftancc of Lawfon, upon 
the Title of Executrix, Nominate by her Husband in a Teftament con- 
firmed at London. And as to the Decifion obje&ed, the Speciality thereof 
was, That the Executrix confirmed in England was compearing, and re* 
nounced to be Executrix ; and therefore the Lords found Nccetfity of a 
new Confirmation. 

The Lords fuftained the Teftament Libelled otf, as afuf. 
Altar B*fmci. J ftcient Title in this Procefs, the Turjuers confirming 

before Exiraff. 

Dalrymple, Clerk. 
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DEC IS I ON XXXVII. 

Btim Ok. 

Dundafs of Brcftmiln, 

AGAINST 

The Reprefentatives of Murray of Shirting. 

IN this Procefs, as remarked 14th December 1714, *BreJimJn now 
founds upon another Claufe in the Contract 1662, fubfequent to the 
Claufe irritant, viz. That if the Trice to be obtained therefore extend 
to more than the reftriSed Sums of the Creditors* and the Jinuualratts 
for the Ttme, ( viz. of the Sale ) then the SuPerpto of the Trice is to le 
applied to Sir James's other Creditors. And alledged, That the Delign 

Slainly was, in cafe the Redemption flrtuldnotbe ufed, then the Lands 
aould be Ibid by the Creditors, and the Price applied for their Payments 
in the firft Place, and the Supcrplus for Sir James's other Creditors ; But 

not 
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not, that thcfc Creditors by vcrtuc of their expired Legals, ihould carry 
off the Eftate, or whole Price thereof, more than fatisfied their Debts. 

Anfwered for the Rcprefentativcs, That that Provifion was only in 
cafe Sir James madeufe of the Power given him by that Contraft, i. ei 
ihould fell the Lands within the Four Years ; and by his not making ufe 
erf* that Power, the Creditors only returned to their own Place, but did 
uot get an exprefs Title to fell ; for that they needed not : So that th6 
Claufe was only calculat for the Event, in cafe Sir James fhould fell thef 
Land himfelf. Nay, Otherwife this were to make the Contra ft have 
Effett after it is Void and Null, it being incongruous to fay, that it 
Ihould be Void and Null as to all Effefts betwixt Skirling and the Con- 
tra&ers, and yet (land effc&ual as to the Creditors not con t rafting. 

Replied for the Purfuer, That by the Claufe irritant, the Contraft is 
not to be Null, fince it only fays, ( That then and in that Cafe this pre- 
jent Reverfionjhall expire and be Void, fcjfc. ) but the EfFeft of the Irritan- 
cy is, That the Reverfion was to be Null, and that the Creditors were to 
have Power to fell, and the Contraft to fubfift as a Difchargeofthe Re- 
verfion in Favours of the Creditors Conaraftcrs, and as an Obligation upon 
them, to apply the Superplus of the Price in Favours of the othcrCreditors. 

The Lords , in Conft deration of the above Claufe in the 
9 Contraft 1662, fubfequent to the Claufe, irritanp % 

JPwf^T^Breftmiln, bjvertue thereof, hath Right 

AaorRJrtDm-r to affeft the Superplus Price in the Hands of Lien* 

&1bSi^^. J *«** General Douglafs bis Heirs, after the re- 

ftrifted Sums in the Contraft are fatisfied and paid ; 
together with the cAnnualrents of the fame. 

Dalrymple, Clerk. 

DECISION XXXVIII. 

Modem Die. 

jamts Hamilton Writer in Edinburgh^ 

AGAINST 

The Creditors of Orhifi^ and Hamilton of 'Dahicl. 

♦ 

fTT" Mtinfjbaw having difponed in Favours of the Deceaft Sir James 
ylr Hamilton, which faill icing by Deceafe, to the deceaft Willum 
Hamilton ofOrhifton his eldeft Son, an Apprifing of the Eftate of 
Orlifton ; Sir James having deceafed before William, and James Hamilton 
the fecond Son being to ferve Heir to his Father.Sir James, there were 
Objections made againft the Service by the Laird of 'Dalziel, and the 
other Credirdrs of William, and the Creditors of James Hamilton the Son 
of WiUiamdfo Deceaft,as being jealous, that by fuch a Service all the Debts 
contra&ed by William Would fell to the Ground, and all Diligence done 
againft him be unhinged. The Queftion being therefore, Whether the 
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It was tAUcdgfd for 'Dalziel and" the Creditors, imo. That Since 
William, by the Subftitution and his Survivance,and ufing the Difpbfnioiy 
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became to have the Right and Benefit of the Difpofition fettled in his 
Perfbn, it was fufficient to exclude the Service; becaufe, if the Difpofiti- 
on belonged to William, there could be no Service as Heir of Provifion to 
any /other but to him therein ; and confcquently the Service preft by the 
Purfuer as Heir of Provifion to Sir James in that Right, could not take 
Place, tdo. In cafe of Subftitution in perfonal Bonds, the Right, with- 
out any Confirmation, belongs to the fubftitute ; and tho' there be not 
ap*r ratio, where Safine has been in the Perfcn of the firft Acquirer, yat 
where the Right has remained but a perfonal Right in the firft Acquirer 
(as this Difpofition did with Sir James ) the Parity of Reafon ihould make 
the fame Law in perfonal Rights, as in moveable Debts, tfio. If it 
fhould be fuppofed the Difpofition contained Affignation to the Mails 
and Duties to Sir James, and after his Deceafe to William ; Or an 
Obligment of Warrandice to Sir James, and after his Deceafe to 
William ; then doubtlefs William, after his Father's Deceafe, could with- 
out Service have purfued for Mails and Duties, or charged on the 
Warrandice if incurred. Or if Walkinjhaw had granted an Obligement 
to renew the Difpofition to Sir James, and after his Deceafe to W r tViam f 
certainly William would have had Accefs to a fummar Charge on fuch an 
Obligment without a Service ; and if in fuch Cafes William would have had 
a dired Intereft without a Service, there can be no Speciality «hat could 
oblige him to have a Service before he can ufe the Precepts and Proctirato- 
ty ; for it being a Right,he muft either be Fiar of All, or Fiar in no Part. 
vfafwered for James Hamilton, imo. That Sir James being the only 
Fiar and principal Cont rafter, and William only a Subftitute to him, the 
Right could not be fully eftablifhed in the Perfon of William without a 
Service ; confequently it remianed in Her edit ate jacente of Sir James, and 
fo might be carried by his furviving Sons Service to him. ido. No At- 

§ument can be drawn from Bonds to Rights of Lands ; for tho' for the 
afc of Creditors, and the fmall Confequence of fuch Rights, and their 
being defigned to be but Temporary, Cuftom hath introduced that 
Bonds fhould be tranfmitted without any Neceflity of a Service ; yet it's 
other wife in Land Rights, which are framed to endure to Perpetuity, 
and to ftand on Record. Befides, That both Superior and Vafial having 
confiderable Interefts, thefc could not be diftinguifhed nor kept clear, if 
ihe Progrefs were not very diftind in the Writ ; Whereas in Bonds, 
the Superior, even where Infeftment is taken, has very little Intereft. 
pio. Without a Service William could have had Right to none of thefe 
things: Becaufe Obligments of Warrandice, and Obligments to renew 
Difpofitions of Lands, are but a kind of Acceflbries, and are infeparable 
from the principal Right, and fo muft be tranfmitted the fame way, unlefs 
fuch Obligements be on feparate Writs : But then it will make nothing 
to the prefent Purpofe, becaufe fuch Obligements make no Part of the 
Con veyance of Land Rights, nor are fubfervient to conned the Progrefs* 
/ It was further *AUedged for the Creditors, That there was noNeccf- 
fity for William to have been ferved in order to conftitute him Fiar after 
his Father's Deceafe ; becaufe the Propinquity is inftrufted by the Right 
it felf, and fo needed not be cognofecd. 

Anfwered for the Purfuer, imo. That the Propinquity is likewife as- 
certained in all Subftitutions, where the Substitutes are Nominatim called, 
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fuppofing there were 15, Degrees; for the Propinquity of the laft, isjuft 
as much inftruftcd as of th? Firft, where all Nominatim called, and no« 
thing falls to be Cognofced but the Fa ill u re. And there's no Reafon 
why the Faillure of 14. muft be cognofced more than the Failure of One : 
Betides, That the Service is a Solemnity, and Modus adeundi, which Law 
has fixed upon : And there is fomething more to be Cognofced than 
the Propinquity and Faillure. 

The Lords found, That the Eftate difponed by Walkinfbaw, 
was not after the Deceafe if Sir James Hamilton,/*//? veft* 
ed and fettled in the Terfon of the Deceafi William Hamil- 
ton, without the NeceJJity of a Service ; and therefore ah 
lowed James Hamilton the Turfuer his Service to be re* 
toured, with this Provifion, that before retouring, the [aid 
James Hamilton gave an Obligation, to the following Im- 
port, viz. That notwithftanding of his faid Service, the 
Ador Robert 9 Eftate of Orbifton, and what elje he can fuccetd to by 
SS!f mUM 3 *ucrtuc of the faid Service, fbaU be lyable a*dfubje& ac- 
J * cording to the Extent and Value thereof, to at the true 

*nd lawful Debts and Deeds of William Hamilton his 
"Brother elder of Orbifton, and James Hamilton Tounger 
thereof his Nefhew ; and to the Diligence thereon, ex- 
cept the Gratuitous or Deathbed-debts, Debts or Writs 
granted in favours of James Hamilton of Dalziel. 

Roberton Clerk. 

D E CI SI ON XXXIX. 

C 42d. January 1715. 3 

. Mr. John Fcrguffm Minifter at Aherhrothmck^ 

AGAINST 

The Magistrates and Council thereof. 

* '|^ H E faid Minifter ever having been in ufe fince his Admiflion in 
I arm\6<)(), and his PredeceOors for many Tears before, to get 
Payment of $o*Merks from the Town, for his Houfc Rent ; Up- v 
on their withdrawing Payment in 171 2, intents Procefs againft them 
therefore: Where 

It was vinfwered for the Defender, That tho' out of perfonal Kind- 
nefs they had paid to the Purfuer and his PredecefTor the Sum libelled, 
et there was nothing could compel them thereto, and his Poffcffion was 
ut precarious, and without any Title, fince by the 'Decreet of Plat the 
Town is neither burdened with Gleib or Manfe, and the greateft Part of 
the Lands, in and about the Town, being vibbot Lands. The Aft of 
Parliament James Sixth Tar I. 12. vift 16*. burdens the <Ablot Lands 
with Gleib and Manfe, where there was none formerly, before they 
can come to the Towns Burrow-roods, which is all their concern in the 
Place. 

N Rt- 
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Replied for the Purfuer, That Thirteen Years Pofftfflon being ac- 
knowledged by the Defenders; the fame is a fufficient Title for things 
of that Nature ; it being truly a Part of the Minifter Stipend. 

The Lords Found, That the Turjuer proving bis and his 

Tredecefjors Tojfeflion, *nd being in Ufe to receive 

Ador Rofcr t "i ff 0m the Town yearly the Sum libelled, as the Stipend 

Dundafi. Alter > Md Km ^ a H(m js Qr Manfe fo u ^ Md tbem ^ ^ 

Minifters $f the Town, for more than Thirteen Tears, 
Jubje&ed the Town in Tajment thereof for *Bjg(mes, 
*nd in Time coming. 

Alexander, Clerk. 

DECISION XL. 

[ 25th January 1715. ] 

Rohert Allan Merchant in Edinburgh^ 

AGAINST 

The Earl of Lauderdale, 

"DOhert tAOan having Right by Progrcfs, to a Debt due by the Deceaft 
** Duke of LaUdtrdale, purfues the prefent Earl as Heir Male and of 
Taillieby Progrefs to the laid Duke, for Payment. 

It was Excepted for the Earl, That he being only purfued as Heir Male 
and of Provifion, the Duke of Lauderdale Heir of Line, ought to be firft 
diicuued. 

•An fiver ed for tke Purfuer, That the Benefit only took Place, where 
the Heir of Intail could condefcend upon the Heritage that fell to the 
Heir of Line, and which might be reached by Diligence- 

Replied for the Earl, That he could not fo condefcend, vet the Heir of 
Line ought to bedffcuffed : Becaufe, it's the Privilege of an Heir Male 
orofTaillie, that he is but liable fecundario or infubjidium^ and cannot 
be attacked for the Predeceffor's Debt, except in the Event that the Cre- 
ditor cannot recover Payment from the Heir of Line; who istheUni- 
verfal Succeffor. Now altho' there were nothing to which the Heir of 
Line could fucceed ; yet if he reprefent by Service, (which oftimes hap- 
pens when there is no Eftatc ) or by Behaviour, or if he fuffer a Decreet 
to go againft him when Law fully charged ; without renounceing : la 
all thefe Cafes be is liable to the Creditors, and muft pay their Debts, 
tho' he fhould not have a Six-pence by the Defunct ; therefore the Heir 
of Line ought (till to be difcufled, tho' no Eftatc were condefcended on, 
to which the Heir- of Line could fucceed. 

T)uPlied for the Purfuer, That if the Order of Difcu fling were re- 
quired, even when no Heritage is condefcended on, to which the anterior 
Heir might fucceed, then Creditors fhould be put to unneceffary Delay, 
Trouble and Expence, if in the Event there is nothing to beaflfeQed, to 
which the Heir of Line could fucceed, and the Priviledge Law ' gives 
to the Heir Male, is ftill upon the Suppofition, that is there a Subject 
which may be aflse&ed, the very Import of the Word {*Difcu{Jitt < g) im- 
plying it : For to difcufs, is not only to procure a perfonal, but to affeft a 
Subject according to the Nature of it ; and where there is none fuch to 

be> 
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be condefccndcd on, 'tis impoflible this Difcufling can take Place. And 
of this Opinion is the Lord Stair, § 21. Tit. Heirs, where he pofitively 
afferts the Exception Of the Order of Difcufling, will ndt be fuftained, 
unlefs the Defender condefcend on an Heritage, to which the anterior 
Heir might fuceeed. 

• TripHed for the Defender, That there is this other Reafon for Difcuf. 
fing the Heir of Line, that he being the univerfai Succeffor, and the 
Heir of Provifion, with refpeQ: to him, quodammodo a Creditor, the Heir 
of Line is prefumed in Law to have the Inftru&ions of the Payment of 
the Debt, if any be ; and likewife to know the Obje&ions or Defences 
that may be competent againft the Debt, which the Heir of Provifion is 
not prefumed to know, where there is an Heir of Line either Entred or 
that may Enter ; and the Heir of Line in fuch Cafes is always held to 
Reprefent, until he Renounce. 

. Quadrupled for the Purfuer, That that is not the Reafon of Difcuf- 
fing; the true Reafon lying in the Prerogative of the Heir-Male, Taillies 
being underftood to be made for the Prefer vat ion of Families, and they 
are accounted as Creditors, with regard to the Heir of Line: And as 
when the Heir of Line had % renounced all, and that there was a total 
and univerfai Taillie, he is not prefumed to have the Keeping of the 
Writs, fo this is alwife fuppiied by a Diligence of Exhibition, if the 
Heir-Male think fit to feek it ; and the Benefit of Difcufling competent 
to a Cautioner is not founded uppn this, That the Principal is prefumed 
to be Mafter of the Inftru&ions of Payment, and to know belt the De- 
fences againft the Debt : But is founded upon the Nature of a Cautioner's 
Stipulation, qui fro alio fide-)ulet\ and fo is only fubfidiarly liable, and 
he may renounce the Benefit. 

ABor Sir Wat.*? The Lords fuftained the Condefcendance of an Mate to 

fflsui$" S> wbich thc Heir °f Une m *y f ucceed - 

Mackenzie, Clerk* 

DECISION XLL 

Eodcm Die* 

Houfion Younger of That-Ilk and his Lady, 

AG A INST 

Sir John Shaw of Grccmch 

THE now Sir John Shaw {landing publickly Infeft in the Fee of 
the Lands of Greenock, without any Reftru&ion, in vimo i6$6, 
he and the deceaft Sir John his Father, in March 1 700, in a Con- 
tract of Marriage do jointly make a Taillie of their Eftate, and grant 
Procuratory for Refigning the fame in Favours of Sir John Younger, and 
the Heirs-Male to be procreate of the Marriage ; which failing, to his 
younger Brothers fnceepve ; which failing, to Mrs. Margaret Shaw Pur- 
fuer, and her Heirs, &c. There are alfo prohibitory and irritant Clau- 
fes, *De mnalienando, &f non contrahendi tyehtttm : Which Contract is 

N 2 Re. 
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Recorded in the Regifter of Taillies. The younger Brothers having de- 
ceafed without Iflue, and the Purfuer (landing next in theTaillie, pur* 
fuesfor Exhibition thereof, that the fame may be Recorded in the Books 
of Seflion for Prefervation of the Principal, becaufe Principals are not 
left in the Regifter of Taillies. 

oAlledged for the Purfuers, That whoever has Intereft in a Writ, whe- 
ther Immediate or Remote, has Intereft in the Prefervation of it, and 
for that Purpofe may have it Judicially Exhibit, and put into the Publick 
Repofitory : Nay, this might be urged even in a fimple Subftitution, 
tho' alterable by the Fiar ; for it is not enough to fay the Writ may be 
Revoked, ergo it ought not to be Exhibit, for the very Way of propon- 
ing that, fbows it is dill a fubfifting Writ : But in the preient Cafe the 
Rule is more firmly eftablifhed, where the Heirs of Entail are only 
Liferenters; and if Sir John have the abfolute Power of difpofingof it, 
the Exhibition and Regiftration will not in the leaft diminifh his Right; 
fpecially fince it's already publifbed by his own Deed : So that it is not 
like an undelivered Writ. This is founded in the Civil Law, where the 
Remotenefs of the Right does not hinder this- Intereft ; for every Con* 
ditional Right not purify'd, is a remote Right : But fo it is, that by the 
Common Law, All Subftitutes, Legatars, Fide Commifarii, &c. Yea, thejr 
who were fuch fub Conditione tantum> had Right to this A ft ion, and for 
which the Tutor propofed a ibecial Interdift, De Tabb. exhibend. and 
is further cleared from L. 2. Tr. ff* Quemad. Tefi. aper. Tabu! arum Te- 
Jiamenti lnftrumentumnon eft umus hominis b. e. heredity Jed univerforum 
quibue quid iUic adferiptum. Yea, in L. 1. § 5. & 11. ff. de Tabb. exhib. 
it is exprefly faid, That Intetiiftum de Tabulis exhibendis ad omncm om- 
nino fcripturam Teftamenti five ferfe&am, five impcrfeftam, etiam dele t am ^ 
fertinet ; and a remote Heir fubftitute is like a Heres % or Legataries jub 
Conditioner And thus 'tis laid in L. j. § 14. j}\ De T*bb. Exhib.&ft jub 
Conditione legatum fit, quafi conditione extftente fie eftimandum eft ; nee 
compeB debebit, ut fe reftituturum caveat quiquid conjecutm eft, fi conditio 
defecerit. By which, notwithstanding the Condition, he had the Interdict 
competent to him for Exhibition. The like in our Pradice where there 
is no immediate Right, but a Spes only : As in the Cafe of a Tutor in 
Law againft a Tutor-dative, who was in the Pofleffion of the Pupil's 
Writs, 15th December 1664, Fork contra Loudon ; where the Reafon is 
given, viz. That it might not be in the Power of the other to Em bazle. 
As alfo in the Cafe of a perfonal Creditor, obferved by Spotifwood, $& 
July 1635. who, in order to an Apprifing, was allowed to purfue Exhi- 
bition of an Heritable Bond due to the Debitor. 

vinfwered for the Defender, \mo. That he was neither bound to 
Exhibit nor Regiftrare his own Writ, unlefs the Lords fhould find/That 
the Purfuers have a fufficient Intereft to infift in fuch an A 61 ion : For in 
every Exhibition the Defender is allowed in the firft Place to difpute the 
Jus perfequendi f before he can be decerned to take a Day to Exhibite ; and 
the very Nature of the Thing requires ir, otherwife Sentence would pais 
in t^e ConcluOon, withput allowing Parties to examine the Premifles. 
ado. The ordinary Cafe of Decerning to Exhibit, referving againft Deli- 
very, is, where there may be fpme Doubt concerning the Nature and 
Circumftances of the Writ : But here the Purfuers Libel upon a Writ of a 

parti. . 
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particular Tenor, and the Defender admitting the Tenor to be as Libelled, 
lays, he cannot be compelled to Exhibite, tar lefs to Regiftrate. pio. 
The Defender founds on the Nature of Property, and therefore the Writ 
called for being his proper Evident, he cannot be compelled to do any 
Thing in relation to his own Property (of which he is Liber Moderator 
$3 ^Arbiter) at the Inftance of a Party, who does not (in this Argument) 
fay that he has no Power to difpofe on the Subject at his Pleafure. 4/0. 
oAElio eft jus perjequendi injudicio quod nobis Debetur ; therefore the Pur- 
fuer's Title muft appear before an Aftion can be fuftained, particularly 
in cafe of Exhibitions. Thus L. 1 9. ff. ad exhib. Sed quidam Confuluit, an 
Poffit efficere hac afrio ut ratiohes adverfarii fibi exhiberentur, quae exbi- 
veri magni ejus interejfe eft. Refftondet, Non ofortere jus civile c alumni- 
ari, neque verba tapari, fed, qua mente quid diceretur animadvertere 
eonvenire. Whence 'tis plain that Men are not tb be difturbed in their 
Poffeflions or Property, but where there is a peculiar Title. As to the 
Inter dift de Tabb. exhib. that Inter ditt concerns not the Law of StotJand ; 
For with us there is no fuch Recognition, nor Solemnity of Seals to Sub- 
fcriptions required, as gave Rife to that Interdift anent /Teftartients a- 
mong the Romans. Befides, that the Interdift relates to Writs only that 
have been left by a Perfon deccafed. But this Adion is like Exhibition 
of a Teftament while the Teftator lives. 

Replied for the Purfuers, That the Cafes widely differ; for a Tefta- 
ment, while the Teftator lives, has no Being, has conveyed no Right; 
whereas a Contraft of Taillie Regiftrate, has Once given a Right, revoke- 
able or not, is not theQueftion. And as to the Things being the De- 
fender's Property, tfc. thefe are Jura or Excef Hones ' differ enda In dire- 
Bum judicium, ( i. e. the Purfuer's fpecial Conclufion) re interim exUberi 
jujja, L. 1$. § 1 j. ff. ad exhib. And as to the other Eaws cited, the 
Purfuer's Intereft is evident and ftill permanent, and muft be fo, hac 
lite pendente, during which Time the Defender can innovate nothing to 
their Prejudice ; fince tenetur £if qui Dob defiit pjftdere ; whether their 
Title be foftrong as to force the Regiftration, js aQueftion only difpu- 
table after Exhibiting. The Purfuer's Intereft being clear, the Reafons 
for exhibiting the Principal are, imo. That the Extraft from the Re- 
cord of Taillies does not anfwer the Intent of this Aftion, becaufe the 
fame cannot fatisfy in an Improbation ; and every Perfon that has Inte- 
reft in a Writ, has Intereft to be fo Mafter of that Principal, as might 
anfwer any fuch Procefs if intented. *do. Another Reafon is, The Dif- 
ficulty of making up Tenors if it fhould fc>e loft, and the Purfuers prevail 
in this principal Procefs ; nor matters it the? they give no Reafons of 
their Fear of an Improbation, or lofing the Paper, fince freftat intafta 
jura fervare qiiam Poft vuheratam caufam remedium querere, . 2tio. A 
Third Reafon is, That the only Remedy of proving the Tenor m fuch 
Cafes, viz. Inftrumentary WitnefTes, fcfc. may be difappointed. 

The Lords found the Defender ought to Exhibite, refer- 
?r?*u Se *aiS ? w *£ ali *D e f en( i es a & ain ft th * Regiftration, or to an) 

Mackenzie, Clerk. 
O DE- 




DECISION XLII. 

Eoiem Die. 

Mr. Alexander Seton Chyrurgion, 

AGAINST 

Sir Alexander Setm of Titmedden, his Father. 

*jlOhn Hamilton, as Afligiiey on Truft by John Seton, purfues Mr. +4Iex- 
J ander eAuchmoutie for ioooo Lib. Scots, for which *Auchmoutie had 
obtained a Wadfet of Part of the Eftatc of Fyvie in his own Name : 
Hamilton, by his Backbond, was obliged to Denude in Favours of John 
Seton and the Heirs of his Body, which failing, to Titmedden and the 
Heirs of his Body. Thereafter, by a Contra £t betwixt the fa id Job* 
Seton, with Confent of Titmedden, for any Right he had by being fub- 
ftitute Heir, on the one Part, and oAuchmoutie on the other Part ; *iuch- 
moutie obliges himfelf to difpone the Wadfet in Favours of John Seton, 
and the Heirs of his Body ; which failing, in Favours of any of Titmed- 
dents Children, Titmedden himfelf fliould Nominate ; and failing of fuch 
a Nomination, to Pitmedden andhisneareft Heirs whatfomever: With 
a Claufe, rcftri&ing the ioooo Ub. to ioooo Merks, in cafe Titmedden 
or his Children Ihould fucceed. In Profecution of this Agreement, 
Titmedden nominates the faid Alexander Seton his Third Son, with thefe 
Refervations, imo. That the Annualrent during Alexander's Minority 
ihould belong to the Father. 2do. That the Father fliould have Power 
without the Son to tranfa& the Wadfet ; and the Son, by vertue of the 
Nomination, was ferved Heir ofProvifion to John Seton, but the Retour 
carries to be with the Burden of the Claufes and Conditions contained in 
the Designation whereupon it proceeded. Titmedden thereafter enters 
into a Submiflion concerning the faid Debt, with the Duke of Gordon, 
to the Lord Fount ainh all ; who by his Decreet -arbitral, decerns Titmedden 
and his Son to difpone to the Duke the faid Right on Dumfermlings Eftate, 
and the Duke to grant Security for iooo Lib. Sterling to Titmedden in 
Liferent, and his faid Son Alexander in Fee, in fo for as extended to 
ioooo Merks, and the reft payable to fuch other of Titmedden's Children 
as he fliould condefcend on, with what Qualities and Reft rid ions he 
ihould think fit. And both Father and Son accordingly grant a Difpofi- 
tion of the Right, and Alexander after Majority Ratifies the fame ; the 
Queftion arifing, Whether Titmedden, by the Nature of his Grant, as 
having fuch an Intereft himfelf, might not only Name fuch of his Sons 
as he plcafed, but under fuch Qualities and Reft rift ions as he 
thought fit. 

It was oAUedged for the Son the Purfuer, That by the Contraft be- 
twixt John Seton and vinchnpwty, Pitmedden had no real Intereft in the 
Sum it felf, but only the Faculty of Nomination or Choice of one of his 
Children ; So that any of the Children whom he fhould Name, were 
immediatly fubftitute to the failing of Heirs of John Setonh Body. ado. 
By the Retour, the Purfuer is fimply ferved Heir of Provifion to John 
Seton, both as to Principal, Annualrent, and Penalty, which was pro- 
cured 
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cured by Titmedden himfelf. pio. Whatever way he did qualify his No- 
mination, which was a Deed of his own, yet he could not do the fame 
contrary to John Seton's Deftination. 

mAnfwered for the Defender, That the Teculium was not adventitium % 
but frofeBitium, becaufe procured from "John Seton by the Father for* 
good Services done : Befides, That he had educated his Son, which he 
was not obliged to do to a Son who had 10000 Merh. To the Second 
and Third *4nfwered y imo. That the Decreet Arbitral is homologate by 
the Purfucrs implementing it. 2do. The Retour bears, to be at the Bur- 
den of the Conditions in the Defignation whereon it proceeded ; and 
the Defignation containing the above Claufes is narrated in the Difpofiti- \ 

on made by the Purfuer and his Father to the Duke : Which Conditions 
fo narrated in the homologate Difpofition, and in the Retour relating 
thereto, can never hereafter be quarrelled, for not being contained in 
the Conrrafl with sAucbmouty. Betides, That John Hamilton had John 
$eton\ Right (landing in his Perfon, when he denuded himfelf of the 
Truft, and tkerefore might very well affeft the Right whereby he de- 
nuded with a Refervation of the Annualrents to Titmedden. 

The Lords Found, Thdt the Lord Pitmedden, had not 

ABor sir w*i-\ cn ]y a "Power to make the Nomination of any of his 

K 1 * • j 'Sons be f leafed, but likewife that he hadiufficient 

Right and Inter eft to qualify that Nomination. 

Mackenzie, Clerk. 

DECISION XLIII 

£ 26th Jan iury\-]\^ ~$ 

Broun of MoUance^ 

against • I 

The Vifcountefs of Yitnmure^ and others. !i 

TH E Vifcountefs oRKjnmurCy being infeft in Liferent in the Lands 
of Greenlaw, alledged by Mollance to be within his Barrony of 
Corfepatrick ; and having begun to build a Corn-mill on the faids 
Lands, which might be prejudicial to Mollances Barron-miU there, he 
raifes a Sufpenfion for (loping the faid Building, which was duly inti- 
mate to her Ladifhip, the Workmen, Overfeers, &c. The Vifcountefs 
having neverthelefs proceeded tocompleat the Mill ; MoUente gives in a 
Complaint a gain ft her Ladifhip, for Contempt of the Lords Authority, 
concluding the Demolition orStoping of the Mill, Damnage, Intereft, &rr. 
»Anfwered, imo. That it was not proven fhe did tranfgrefs the Lords 
Authority, the Probation only being, that flie agreed for the Building of 
the Mill, and that Part of the Mill wai finifhed after the Time of the 
Sufpenfion, but it was not proven that fhe did order the Continuance 
of rhe Building, and it was very poflible the Servants might continue 
the Work without her Knowledge, ido. Efto fhe had known of the 
Continuance, yet fhe cannot be lvable to MtUance for any Penalty, be- 
caufe he yet had proven no Intereft he had to quarrel the Building; and 
lcaft of all could ho crave the Demolition of the Fabriek, or ftoping the 
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Mills-going ; Becaufe the Heritor, who has now a Right to what's built 
on his Ground, is not called And the civil Law had fuch regard to 
the Pfefcrvation of any Building ( much more to a Mill) that it did 
not fb much as allow folvere tignum furtivum adibus, aut vineis juntfum, 
Ne.que vindicate, quod providenter, Lex effecit, nevel adificiafub hoc prat ex- 
tu, *Diruanturvel vine arum cult ur am turbetur. 

Replied for the Complainer, As to the Defence of not ordering the 
Continuance, That the Alledgance was irrelevant, it being proven that 
my Lady caufed build the Mill, agreed with the Workmen, carried on 
the Work in her own Name, ifc. and that the Sufpenfion was duly in- 
timate both to her and them ; Who anfwered the Notar, That they were 
but Servants, and what they did was by her Lady (hip's Command : All 
which, (in Anfwer to the Alledgance anent the Heritors not being called) 
is more then fufficient to infer the Conclufion of the Complaint, tho' 
others had Right to the Property of the Mil), fince they were at no Ex- 
pences in the Building ; nor in any worfe Cafe by demol idling that Part 
of the Mill built after the Intimation, than they would have been in, had 
the Sufpenfion not been intimate : However an Intimation to the Work* 
men was fufficient, as appears from, L. ii.ff.de OPer. Nov. nunt. 
which bears, Cuilibet enim inteUigenti veluti fabro, Nunttatum, infantem 
&furiojum tenet. And L. 10. ff. Eod. Operis Novi Nunciatio in rem fit ', nam 
inperfonam. And Voet upon the forefaid Title §6. fays, Nee precije ri ip- 
fi, qui Novum Opus fieri curat nuntiatio facienda eft, vet urn etism, abfente 
r Dwnno &f Nuptiationis ignaro, %4lteri cuivis fieri poteft, qui nomine dorni- 
ni eft in re prejenti,fivejervusfit n five faber vel opifex,five puer aut puella 2 
So that whoever had an Intereft in the Mill, the forefaid Intimation was 
fufficient for them all: However the Intereft of a third Party is jus 
Tertii to the Vifcountefs, and cannot be a Defence for her Contempt* 
To the fecond Medgeance, That the Complainer had not inftru&ed his 
Intereft. Reflyed, imo. That this being a Complaint for contempt of 
Authority, the Complainer is not obliged here to debate, what Right he 
has to the Mill, it being fufficient for him to fay, that the Building was 
continued Spreto Mandato, which is the only Point now under Confidc- 
ration : For were it otherwifc, the fame might be faid in Defence of a 
Charger in cafe of a Sufpenfion, or of an inferior Judge in cafe of an Ad- 
vocation intimate ; fo that every Pcrfon who had ill Nature and Power 
enough, would be Judge of Sufpenfions and Advocations raifed againft 
themfelves, and proceed, if they thought the Reafons not relevant, ado. 
This is cxprefly cpntrary alfo to the Civil Law, For fo it is in L. 20. § 1. 
ff. De nov. op: jednt. EdiSo expreffum eft, ne poll novi Operis Nuntiationem 
quuquam operis fiat \ antequam vel nunciatio miffafiat, vel vice nunciatio- 
nis Miff a, fatis datio de opere reflituendo fuerit interpofita, qui igitur facte 
fcf fi jus faciendi habuit, tamencontr* inter diHum pretoris facer e videtur, 
& Idtohoc *Deftruere cogitur: And Voet upon that Title § 7. Says, nee 
Intereft utrumjus nuntiandi ambiguum fit, an manifefte injufta Dicatur efe 
nunciatio, eo quod is, cui nunciaium e(t $ debuijfet jus fuum apud pretorem 
docere, aut fatis dare, atque it a impetrare nunciationis remifjionem, non 
ipfe fibi judicium de Caul a propria juftitia vindicare : Unde licet jus faci- 
endi habuerit, tamen quia contra inter diftum fecit, fro eo habendum eft, ac, fi 
nullo jure feciffet. And afterwards on the fame Paragraph he fays, That 

it 
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it makes no Defence, albeit be who builds contrary to the Interdict of the 
Judge, has intented an A&ion of his Right, and has litisconteftate 
the fame ; and he compares the proceeding in that Work to a Spulzie, 
and fays, that attentat a ante Omnia refaranda y quemadmodum Spoliates 
ante Omnia reftituendns eft : And doubtlefs the Lords Sufpenfion here, 
has the fame Effeft with the Novi operis Nnnciatio among the Romans. 

The Lords fined the Vifcountefs in ioo Lib. fir Contempt 
of ^Authority, and the Turfners Ex fences ; and ft oped 
the going of the MM, till thefirflDayof March then 
next j but refufed to demolifh tbi Mill, vind allowed 
both "Parties to proceed to have the Toint cf Right de» 
termined in the meantime. 

Mackenzie, Clerk. 
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DECISION 

Modem Die* 

Captain John Brodie y 

AGAINST 



xuv. 



Mr. Patrick Campbd of Mmzit. 

CAptain 'Brodie having commenced a Procefs againft Lieutenant 
Colonel Hay, of the Earl of Tullibardenh Regiment ; during the 
the Dependency, arrefts in Munzle ( who had been Pay-matter to 
the Regiment while it flood; his Hands, feme Arrears due toffy; and 
after Decreet obtained againft the Lieutenant Colonel, having infilled in 
a Furthcoming againft Munzic : The Queftion came to be Difcuft, How 
far an Arrestment in the Hands of the Pay-mafter could affeft Money be- 
longing to the Officers ? 

It was Excepted for Munzie, That by the Roman Law, fuch an Ar- 
reftment was fo far from being fupported, That by Nov. 88. C. i. The 
Ufer thereof was punifliable. And that Pay cannot, be arretted, appears 
further from L.4. 6. Deexecut. reijud, Where it's faid, That even ob 
rem judicatam ftifendia retineri nonfoffuut, except infubjidium; &Ji aHis 
ratmibus exequi neaueat : And much left, where the Arreftynent is on- 
ly on a Dependance. Nay, according toL. 5. 6. gu.res fig, Oblig:p[s* 
tAtbUtarum pramia fignori dart non poffitnt ; much lefs then can ftifendia 
mlitum, which only in fubfidium etiam ob rem Judicatam Capiuntur. And 
this is alio fupported by our A£te of Sederunt in annit 16 ij, and 1626, 
whereby Penfions and Fees of the Kings Tublick Miniftrj and others, are 
declared not arreftable : Specially confidering their Pay is to be looked 
upon as alimentary, ado. By King Wllliamh Regulations 1695, Found- 
ed on an Aft of Parliament, 6 to. €5 jmo. Gujielmi, Cap, 7. The Pay of 
the Army feems not arreftable, for there § 9. |it is Statute, That all *4- 
gents, Clerks, &c. for or on the account of any Colonel or commanding Of- 
ficer, 8cc. fball before they receive any Toy, give 'Bond to his Majefiy, with 
two Sufficient Securities : The Condition of which Bond is, to anfwer 
the Sums fo by them to be received, &c. And $10. It is EnaQed, That 

P no 
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no Colonel, Officer or *Agent % /ball in +4ccompts by themftatedy be gll(rwed > 
any Sums of Money, upon Tretenee that they bad been by them advanced 
or lent to any Officer or SouUier thereafter: So that to imagine Agents 
liable to Arreftments, and at the fame Time obliged to fulfil the Condi- 
tions of the Bonds given, istofuppofe manifeft Contradictions. 

Replied for the Purfuer, That the Queftion is not here anent Subfifi- 
ence, which is indeed neceflary for the Publick Service : But anent *4r- 
rears j which is a SubjeS over and above what's neceflary for fubfifting 
in the Service, and is arreftable : Specially when the Fond is ft ill due 
after the Regiment is broken, and the Lieutenant Colonel out of the Ser- 
vice : So that there is no Occafion of detaining it on account of the Nc- 
ceflity of the Service. Which Diftin&ion is well eftablifhed in parallel In-' 
fiances by the Lord Stair's Inftitutions, Lib. $d. Tit. 1.^7. where he 
fays, That Ws a Competent Exception againft %Arreflmmts, that the 
Thing arrefted is a proper *4liment> and not exceeding the Meafitre of •Ali- 
ments ; and the Fee of a Servant was not found arr eft able ^ in fo far as it 
was neceffaryfor the Service he was in \ hut only for the Superplus, more 
than was necejfarjfor his •Aliment in fuch a Service. July 9. 1668, "Beg 
contra ( Davidfon % Preceptor of Heriot's Hofpital. And as to the Ad of 
Parliament and Regulations abovementioned, tho' they can have no In- 
fluence on this Decifiop, being EngJiJb Afts before the Union ; yet even 
they feem more to Favour the Purfuer ; for there it is exprefly appointed, 
That th? F?&ors for Regiments fhall ifius forth their Payments tp the 
Officers, conform to their refpe&ive Proportions, but no Prohibitiqn of 
legal Diligence againft Arrears. 

The Lords found, The Sums in quefton were or* 
, Aftor Bofpeh 7 reft able. 

Altcr *■ * Mackenzie, Clerk. 

DECISI ON XLV. 

Eodem 2>tf, Inter Eofdcm. 

ANother Poipt having fallen to be Determined, viz. Whether Mantfih 
was FaQor for the Colonel only, or both. for him and the Officers ? 
As to this it was Excepted for the Defender, That he opponed 
his Fa&ory, in the Terms whereof he is only liable, which is only from 
the Colonel, and to whom alone he is declared accountable ; and by 
the forefaid Inftru&ions by King William, the Fattor is only to iffue out 
the Money conform to his Majcfty's Directions ; fo that where no fuch 
Directions were, it behoved to be by the Colonel, who had the only 
Power to receive, and was accountable to his Majefty for the Money of 
nis Regiment. And tho' other Officers alfo contributed for the Agent's 
Pay, yet fuch an Office was abfolutcly neceflary for Management of the 
tjLegiment's Affairs. 

Ref>Ue<i for the Purfuer, That Manzie's Difcharge from, the Lieute- 
nant-Colonel was opponed, which bears in Termitit, That he. hath made 
full and complete Payment of what Arrears he had in bis Hands, not- 
withstanding of Arreftments laid in his Hands by the Purfuers. *do. 

Tho» 
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Tho' out of Refpeft to Colonels, they have tjie Nomination of the Fa&or, 
yet ftill by the Nature of the Truft he was Fa£kor alfo for the Regiment, 
and liable to Compt to every Officer for his Pay, as well as to the Co- 
lonel for his. $tio. The Defender owned this by clearing with the feveral 
Officers, without noticing the Colonel, or receiving his Warrant to pay 
any of them. 4*0. There is a Decifion of the Cafe in Terminis n 20th 
February 171 2 , James Nafier againft George Grant Paymafter to Grant** 
Regiment ; where the whole above Defences wdte proponed and repelled. 

The Lords Founds That the Defender was Fa&or for 
Aaor^Bofwef.^ the "Behoof of the Officers the Time <f the oArrefiment, 

and therefore that their Money was then *Arreftabk 
in his Hands. 

Mackenzie, Clerk. 
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DECISION XLVI. 

£ 98th January 1715. ] 

The Creditors of Hunter of Tovmhetd, 

AGAINST, 

Mary flouglafs his Relift. 

IN the Proccfs of Mails and Duties at the Inftance of the Adjudgera 
of the deccaft Hunter of Townhead's Lands, who had charged the 
Superior, but were not Infeft, nor the Legal expired, the Reli& 
com pear ing v and producing her Service to a Terce , andcraving Preference: 

It was viUedged for her, into. That the Reti£t is in the Rule ; for as 
a Terce is defined by the Lord Stair, It is the. Third of the Tenements in 
-which the Husband died Infeft at of Fee: In this Cafe the Husband died 
fb, therefore fhe ought to have the Terce. ado. As 'tis Reafoned by 
the Lordft**> on the Point, If an Apprifing without an Infeftment can 
exclude a Rell& from her Terce, (which he fays it Ihould not, L. 2. 
Tit. 6. § 17.) even tho' there were a Charge againft the Superior upon 
an Apprifing, it would not exclude him from the Ward, Non-entry and 
Relief; fo neither Ihould it exclude a Reli£t from her Terce, unlefs fhe 
had a Conjunct Fee or Liferent : For the Terce, excluding the Superior 
from the Rule, Qui vinqet viqeentem, it Ihould alfo exclude the Appri- 
fer. jtio. Nothing excludes the Relift, but fuch a Right as a Relict 
would have a Terce of, and confequently nothing but a Right whereon 
Infeftment had followed, or an irredeemable Difpofition : And tho' an 
expired Apprifing might plead Preference, yet one not expired never 
can, being but a perfonal Right, which did neither diflblve the DefuncVs 
Title, nor would hinder his Heir to ferve ; and therefore cannot exclude 
the Relict from her Terce. 

aAxfwered for the Creditors, That they are favoured by the Opinion 
of our greateft Lawiers, and by the Analogy of Law .* For, 1 mo. The 
l,ord Dirkon, upon the Word Terce, propofes a Queftion, thus : *4 Per- 
Jbn having Diftoned Lands bona fide, hut being frevented by 'Death before 
the 'Buyer was, Infeft, Queritur, If the Relic! will have Right to a Terce ? 

P * And 
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And Argues thus, That the Heir being liable to Implement, the Reli£t 
fhould be in no better Cafe than he ; and therefore has Right only to a 
Terce of Lands not difponed, and the Words in the above-cited Defini- 
tion ought to be understood Civiliter.' And in another Querj n Whether 
a Comfrifing after the Husband's Deceafe will militate againft her ? He 
makes a Difference betwixt a Comprifing whereupon the Superior is 
charged, and where there is no Charge : And in the prefent Cafe there 
is a Charge. And Sir Thomas Craig y L. 2. T. 31^ § 2. fays, Sed hoc 
jure utimur f ut omnibus Hercditariis oneribus qua Debit a fundi dicmus* 
fro fuo triente fro rata trientis teneatur : Nam triens t ran fit cum oneribus 
realibus, qua temfore Mortis Defun8i y ret inharebant, non autem cum 
ferfonalibus. Now, an Adjudication is a real Burden, fpecially after a 
Charge. And the Lord Stair is of that Opinion; L. ?• Tit. 2. § 19. and 
fays, That an Apprifing led Before the Husband's Death excludes the 
Wife's Terce, and cites a Decifion mentioned by Hope : Nor is there 
any Difference here whether expired or not ; becaufe even during the 
Currency of the Legal, an Adjudication is a real Burden, till Payment. 
ado. The Analogy of Law alfo favours the Creditors ; for a Wife's Terce 
is not founded on any Right dated in her own Perfon, but arifes to her 
from the Right that;, the Husband had at his Deceafe, and thefe real 
Burdens that then affeft the Fee, and will debar the Heir, ought like- 
wife to be a proportional Burden upon the Terce ; For the Husband's 
Infeftment was in Effcft no Infeftment in Prejudice of the Adjudication. 
And with us a Charge is equivalent to an Infeftment. Laftly y The Re- 
lift's Terce and Jus ReKfta, are upon the fame Footing quoad Creditors : 
and any perfonaf Debt excludes the Relift, therefore fo muft a real Debt 
the Terce. 

itu f the Credi ? ^ e ^° ris ^ oun * *^ e •Adjudication, with the Charge 
totu %cr Bofmhi againft the Safer tor, excludes the Terce. 

Mackenzie! Clerk. 

DECISION XLVH. 

' ' . • £ ift fehruMj 1715. "J 

Sir Archibald Sinclair and his Lady, 

AGAINST 

* • 

The Marquis of Axnandak and Others. 

» 

TH B Marquis of vinuaudak having Two expired Apprifings, and a 
Decreet of Preference and Mails and Duties againft the Lad/ 
Stapltton and the Tenants; yet the Lady continuing in the Natural Pof- 
feflion till her Death, and having in her Lifetime difponed her Right of 
Fee to Dame Margaret Irvine her Niece, the Marquis his Chamberlain, 
after her Death, came, and fo far took Pofleffion in Name of the Mar- 

Siuis, that he fet a new Tack to the Tenant : Notwithstanding whereof 
rvint of Stank, Sir Archibald's Fa&or, came and took Pofleffion of the 
Houfe, whereupon he and others who had concurred, being conveened 
in a Riot by the Chamberlain before the Stewart-Depute of Ann an dale y 

they 
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they procured an Advocation, upon which that Proccfs filled. But the 
fa id Stank, his Wife, and Others, having (lopped the faid Tenant in his 
Labouring, the Chamberlain raifes a new Proccfs of Riot before the 
laid Stewart, wherein after Probation led, and none of the Defenders 
compearing except StatiJfs Wife, fhc was Imprifoned* and the Chamber- 
lain brought other Ploughs and Laboured the Ground ; upon which Sir 
•Archibald Sinclair and his Lady gave in a Complaint to the Lords, for 
Breach of Authority after an expede Advocation. To which there were 
alfoaAnfwers given in, That there was no Procedure in the particular 
Caufe Advocate, which only concerned the Dwelling-houfe, and that as 
to other Matters Parties were not obliged to anfwer fummarly : But the 
Purfuers thereafter, and when } Years were expired, raifed a new Pro- 
cefs of Intruiion, Violence and Oppreflion, i$c. Wh^re 

It was *4njwered for the Defenders, imo. Trefcriftion, the A&ion 
not being Intented within the Three Years. 

RefUed for the Purfuers, That the Prescription was Interrupted by 
the Complaint given in to the Lords, whereupon Anfwers was fuper- 
feded. 

Ihtplied for the Defenders, That a Jarnmar Tetition is noways Equi* 
valent to a Procefs oilntrufion, which necelTarily mtift -be Intented Within 
3 Tears ; for no Body was obliged to Anfwer tne Complaint, which ap- 
pears by the Purfuers railing a new Proccfs, but without the Time. 

Trsfiied for the Purfuers, That by the Complaints and Anfwers there- 
to, the Defenders were lifted in judicious fuch ; and the Lords ordaining 
the Petitions to be Seen and Anfwered, did abundantly fupply the Wane 
of a Summons, which is only defigned for Certiorating Parties concerned : 
fb that the whole Matter being by the Complaints brought under View, 
did fufficicntly teftify the Purfuers Intention to profecute their Right, 
and was a more effectual Interruption than a Summons only Execute. 

The Lords Found, That the *48ion of htrufion Libelled 

is frefcrived as to the violent Ttvfits, not being in* 

Jia$r Sir water ? tented within the j Tears, not wit hft an ding of the Lorn* 

Trtnti*. Alter Sc. s fJaints ex bm ted and if ^ ed in agai nfl the Defenders 

Jhortfy after the faffs Libelled. 

Roberton, Clerh 

1 

DECISION XLVIIL 

Modem JXe, 

Claud Jobnftcm Merchant in Edinburgh^ 

AGAINST 

Janus Murray Merchant in Lcitb. 



W 



> 

Warn < Boudem Merchant in London, being Creditor to James Mur- 
ray, draws a Bill upon him payable to hirafelf or Order j which 
is accepted by Murray ; and louden remits the Bill to his Corre- 
it in Edinburgh ^Andrew Edgar, to receive the Contents. Inftead 
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of paying to Edgar, Murray draws another Bill on Qeorge lobuftou Mer- 
chant in London, in thefe Terms, *4f Ten Days Sight, of this my *BM of 
Exchmge, fay to Mr. William Bouden or Order, Bfty Seven bounds Tern 
abiUiugs Sterlings and retire mj 'Bill for tbt faid Sum, inhicb fell due im 
September lafl \ place it to my vicempt, without further *Advice. This 
Bin is dated 10th November 1709 ; upon the 19th of the laid Month the 
Bi!l is accepted by John/ton, and that Night 'Bouden acquaints his Corre- 
fpondent Edgar of its being accepted, and orders bis Delivery up of the 
former Bill to Murray : Which was accordingly done by Edgar, without 
any new Value, but only that George Jobnfion had accepted the fecocrd 
Bill. Fourteen Days after Acceptance 'Bouden protcfts Jobu/lon's Bill for 
not Payment, and that Night advifes Murray thereof and tells him, 
That by the next Poll he is to fend the Bill and Proteft to Mr. Edgar, m 
Order to get Payment : And accordingly, by the Poft following, writes 
to Murray that he had lent them, and defires him to pay in the Contents 
to Edgar. Thereafter 'Bouden breaks, and Claud John/Ion, to whom the 
Bill was indorfed, purines Murray for Payment. 

tAnfwered for the Defender, imo. That the Bill was not duly Negoti- 
ate ; for being payable 10 Days after Sight, it ought to have been Pro* 
tefted immediately after falling due, whereas it was not Prorefted till the 
4th Day f hereafter, udo. Tho* it had been duly protefted, yet "Bwdeu 
could have no Reconrie ; becaufe fuppoGng he had been duly advifed of 
the PrOteft, yet the protefted Bill was not proffered rimeoufly to him, 
which ought to have been done, that he might thereon have operate his 
Relief againft Jobnfion. jfw. mo That all thefe neceflary Forms had 
been ufed, yet that he could not be liable in Recourfe, becaufe Bond** 
had acquiefced in the Bill, fo fodn as accepted hy Jobufion t in folutums 
And in Conference thereof had ordered the Delivery up of the Firft Bill, 
whereby he had for ever debarred bimfelf frdmarry Recourie againft the 
Defender; and the Defender, in Belief that he was no more liable, had 
given Credit to Jobnfion for that Sum, and the firtft Bill being in the De- 
fcnderY Hands drfcharged, was all one as if he had got aDifcharge of 
both. 

ReNfrd for the Purfuer to the Rrfi, That the BiD was protefted in the 
precife Form prefer ibed by Cap. 17. 9. ffthiam III. which regulates the 
Mariner of Diligence on Bills ; and whereby no Proteft can be till after 
3 Days from the Time of the Bill's falling due ; which was duly obfer- 
ved here, it being due-ehe 2<jth-of Nov*mber y and protefted 3d December. 
To the Seconi, That nfj -Law'reauircs AeCreditor to Offer 'to the Draw- 
er the protefted Bill, it being fuffieient to give timeous Advice : Which 
being done in this Cafe* k was Murray's Part to call for the Bill and pa y 
it, fince he was a 1 read ^Certiorate ; and if he needed the -Protefted Bill, 
he ought to have firft paid 'Boudeetpt his. Correfpondent, and then taken 
it up: But Bouden was not bound to feek after him with the Bill. To 
the Third, That certainly- the Defender was liable to 'Bouden, not only 
to procure the Bill accepted, but paid ; for all the Tranfa&ion was,That 
Bwir/rfn-rJfcce<>f a Bill, whereof he was to receive Paym«« at Biin- 
ht+$jfrbmM*rttv^#!K a Bill of tike Vah» payable ulbndm, wh^h 
certafofly ilhdDwiwtt was as raw* obliged to fec^mpfcteowed nxfjondon, 

*u\ 
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as if Money had been a&ually paid for the fecood BiH, becaufe on Ac- 
count of the Second he got up the Ffrft. 

The Leeds found, That the Retiring or Delivery uf to 

Murray of bis mm accepted *BilI t did not afford bim 

any Difence againft fiouden w his A$gney> as to tht 

Aa « Btf*i*t Recourfe nfmhim as Drawer of the 'Bill on George 

Alter Grstam. j Johnfton j and that notwithstanding that the [aid 

Johnfton had 'Debit bim therewith in bit oAccomptSi 
andfou$i tbt Bill accepted ky the /aid johnfton duly 
Negotiat by Bouden. 

Roberton, Clerh 

DECISION XLIX. 

/ 

1 

Eoicm Vie* 

Mr. Thomas Hope ofRankeillor Advocate, 

AGAINST 

James Cdhertfon and Patrick Qoodale Baxters, 

'Here being a Contract in 171 1, betwixt RanieiUor and thefe Bax- 
ters, whereby lie fell? them 70 Bolls of Wheat,, to be delivered! 




the 
Price, 

firft Two Cropts went over without any Debate ; tne Baxters themfelves 
having gone ov^r, even after the firft or July* and Hired their own Boat, 
and ca*ae along with the Visual But Ravktillor expecting they would 
do the like the Third Toar. waittd (heir Conveniency ; but finding they 
delayed, he Jnftrumented wool opoo the 24th of July to recejvp the; 
Vicinal, and it having Arrived upon the 29th, he again Inftrumented 
them to receive it at the Shear ; and they abfenting themfelves, the fame 
was by Order of the Bafillie Of Leitb, put up in a Loft. And this Cafe 
coning to hf Debated in a SufpenHon ; 

Jt was aAHedeed Tor the Sufpenders, That they could not be Liable to 
receive the Victual, becaufe the Charger had not obferved hk Part of the 1 
Contract to them, by delivering the Victual at Leith upon the 1/? of 
Jnify «« was Stipulate. 

iMutwwtdfot the Charger, That, that was owing to the Sufpenders 
themfelves, who bad taken a Method different from the precife Rule in 
the tantraft for their own Convenience, imo. In not requiring it 
precifely at the Time, hut both the Tears receiving itfeveral Days after. 
ado. In not allowing the Charger to Freight, but going over themfelves : 
Therefore, tho' *Dies interfellat, yet their former Practice having both 
altered the Day and Method of Trarifpottatfon, this certainly Excu- 
ses the notpcecife Performance, unlefs they had given fome Intimation, 
that whatever they hat} done formerly, the Chrrger this Year was to 
perform /'* terminis fpecificis. yio. They could not fubfume that they 

Q, 3 iuftained 
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fuftaincd any lofs by this (mail Delay ; fo that it's always a good Anfwcr 
in fuch Cafes, Nihil tibi deeft* 



Altor Sir Witter 
PringU & Se. Alter 
Horn. 



The Lords Repelled the Reafon ofSufpenfion, and found 
the Letters orderly proceeded for the principal Sum t 
as Liquidate by Merchifton'' Declaration; but Juf 
fjndedfjr the Veualty. , 



Mackenzie, Clerk. 



DECISION L. 

Eodern Die* 

Graham of BenchUs^ 

■ 

AGAINST 

Blair of tnchyra. 

DEnchils being Habite and Repute a weak Perfon, tho'not altogether 
** Fatuous, grants a Difpofition of his Lands, which were worth a- 
bout 800 Merks Yearly, i$c. \a%4nno 1706, in Favours of Inchyra his 
Brother-in-law; which Difpofition proceeds upon a Narrative of Money 
received; Which, with 2000 Merks, to bepaid,nottotheGranter,butto 
Sir lames Ramfaj of Hamtf, and 6000 Merks payable to his own and his 
Wife's Friends, for whicn Inchjra gave Bonds, but containing Irritances, 
in Cafe the Difpofition did not fubfift, and with Refervation of the 
Granter and his Wife's liferent, is declared to be the adequate Price of 
the Lands, containing alfo abfolute Warrandice. Thereafter in Janu- 
ary 1707, and after theDeceafeof Bwffo'/jVLady, there is'a ContraQ: 
entered into betwixt them, wherein Hencbils Difpones to Inchyra all his 
Debts, Sums, fcfe. that did then, or fhould thereafter belong to him, 
with the Rents of his Lands, and Inchyra binds to Aliment him, and 
Cloath him, but only out of his Lady's Thrift, &c. and to relieve him 
of his Debts, not exceeding 2000 Merks, and to pay him 200 Merks 
Yearly ; and in Fehruarj thereafter, Tieucbilt renounces in lncbjrah 
Favours, his Liferent formerly referved. 

The Lords before Anfwer having allowed a Conjunft Probation of the 
Fads and Qualifications alledged for either Party ; and many Witnefles 
being thereupon Examined, 

The Lords reduced the Difpofition, made by the Turfu~ 

ertothe Defender in December i jo6, with the Con- 

Af * or G 'ffT ? traft betwixt them in January 1 707, and the <Affig- 

™£e. S natm ^ ^ifofttion and Renunciation of the Turner's 

Liferent to the Defender in February thereafter, and 
Decerned the fame to be Toil and Null. 

But upon a Reclaiming Bill and Anfwers, the Matter was delayed 
ti\\ June. . 

Mackenzie, Clerk. 

1 
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DECISION U 

£ 2d February 17 15. ] 

Ogtlvle of Murthiilj 

AGAINST 

Lefty of Glafattt. 

THe deceaft Lefly af GlafweU, having granted Two Bonds to the 
alfo deceaft Ogilvie of MurthiB, of the fame Date ; there was a 
Difpofition granted by Murihill to GlafweU of fome Lands, with 
Warrandice from Faft and Deed, and particularly againft ah Infeftment 
iii Favours of one Janet Millar, proceeding upon a Bond granted by. a 
former Heritor. Upon a Charge to make Payment, Glajwell Sufpends, 
and withal raifesa Procefs of Contravention of the Warrandice, upon his 
being excluded from the Mails and Duties, by a Liferent Infeftment id 
Favours of one Jean Webfter, granted by the former Heritor to his own 
Son, and this Jean Webfter in Conjunct pee and Liferent. 

oAlledged for the Charger, That the Infeftment to be Warranted from, 
was an Infeftment proceeding Upon a Bond to Janet Miliary her Husband, 
and her Heirs;whereas the Infeftment founded on by the Sufpender, was 
a Liferent Infeftment in Favours of Jean Webfter, proceeding upon 
a Contract of Marriage ; and therefore fince the Defcription of the In- 
cumberance, of which the Lands were to be purged, did not agree with 
the Nature of the Safine founded on, it was in Vain to pretend that the 
Charger ought to Purge. 

tAnfwered for the Sufpender, That it was plain, tmh That an Infeft- 
ment was Warranted againft, which the Difponcr was exprefly obliged 
to Purge. *do. It did not appear, that ever there Was fuch an Infeftment 
as that mentioned in the Claufe of Warrandice, in the Perfon of one 
Janet Millar ; It follows then, that the Infeftment founded on and proda- 
ced by the Sufpender in Favours ot Jean Webfter, granted by the then 
< Heritor of the Lands, muft be taken for that which was underftood by 
the Parties in the Claufe of Warrandice; «t plus valeat quod attum eft, 
quam quod fimulate Concipitur ; fince falfa Dejtgnatio, or even Error in 
perfona non nocct, both wnich we are informed of in L. 17. § i. de Condi 
4rDem. 

The Lords founds that the Warrandice in the Difpofiti- 
on by the Charger's father to the ^Defenders, was 
only againft an Infeftment in Favours of Janet Mil- 
lar, proceeding upon a 'Bond granted by the Heritor of 
Aftqr Crabam,7 the Lands) and the Incumber ance net Turged, foun- 

Alter M*Jo«4t. J dedupon by the Sufpender, was an Infeftment in Fa-, 

•ocurs of Jean Webfter, proceeding upon a ContraB of 
Marriage betwixt the Heritor's Son and 'her : There* 
fire found theContt avention of the Warrandice not in- 
curred* 

Sir James Juftice Clerk 
R DE- 
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DECISION LII. 

[ 3d February 1715. ] 

Catharine Stevenfon^ and Mr. James Gillon Advocate her Husband, 

AGAINST 

The Children of the deceaft Baillie Fife. 

JJLexander Stevenfon Merchant in Edinburgh takes Bond from Young 
,/x otWinterfield, payable to himfelf and his Wife in Liferent, and to 
their Daughter Sufanna Stevenjon in Fee ; and failing the fa id A«. 
fanna by Deceafe, to the fo\& ^Alexander his Heirs, Executors or A (Tig* 
nies. Sufanna having furvived her Father, Baillie Fife, who had married 
one of her Father's Sifters, does, as Tutor to the Daughter, oblige Win* 
terfeld to give a Corroborative Security out of his Lands for the Sum ; 
wherein the Form of the Original Bond is altered, being indeed to Su- 
fanna and the Heirs of her Body, but failing them to his own Wife and 
her two Sifters, and the Portion of the Deceafing to accrefce to the Sur- 
vivers : So that Margaret having been the only furviving Sifter after the 
Niece's Deceafe, and by this Means claiming Right to the whole, dis- 
poned the fame to the Baillie's Truftee, which is his Children's Title in 
the Competition. 

Op / the other Hand, if the Bond fhould be found Heritable by Defti- 
mrion, Sufanna dying without IfTue of her Body, both her and her Fa- 
fner*s next Heir was one ^Alexander Stevenfon, younger Son to Robert 
Stevenfon of Cheflers her Father's eldeft Brother: And Mrs. Gillon the 
fair! young wilexanderh Sifter, having Adjudged from him the forefaid 
Subjeft, this became her! Title to Compete. The Queftion feeming to 
run upon this, Whether the Bond was Heritable or Moveable by the firft 
Deftination ? 

\ It was viUedged for Catharine Stevenfon, That the Bond was Heri- 
table, becaufe it contained a gradual Subftitution of Heirs, viz. To the 
Father and Mother in Liferent, to Sufanna, and failing her by Deceafe, 
to the Father's Heirs, Executors, or Aflignies. That it was repugnant 
fuch a Sum fhould be Moveable and carried by Confirmation, feeing 
failing Sufanna, there was neceffarly required a Cognition, both of her 
Failure and the Heirs of her Body, and who was next called: And by 
our Form/thefe r Points were only cognofcible by an Inquefl: ; as Dirltott 
ftates a 'like Queftion upon the Word TaiUies, and refolves the Bond 
Heritable. Conform whereto it was lately decided betwixt iValker and 
Simpfok, in February 171 4; where, in a Contract of Marriage, a Sum 
being provided to the future Spoufes, and longcft Liver of them in Life- 
rent, and to the Heirs to be procreate betwixt them in Fee, which fail- 
ing, to the Wife herneareft Heirs and Aflignies whatfoever; the Sum 
was found Heritable, and to belong to the Wife's Heirs, and not to her 
Executors. 

*Anfwered for the Fifes, That in Bonds where there is no Claufe of 
Infeftment, nor Executors exprefly fecluded, the Sums never belong to 
the Heir, but to Executors: And thus the Right of this Bond came to 
^Alexander's Executors Dejignative, who arc Heirs fubftitute to Sufanna 
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the Fiar. And tho* the Subjeft which was Moveable by the Original 
Bond, became Heritable by the fupervening Right of Wadfet, yet that 
nowife altered the Succeffion,as provided by the Original Bond, but only 
made an Additional Security heritable quoad the Debitor; which is not 
extraordinary, as is clear in Infeftments of Annualrent. 

As to the Decifion founded en, aAnfwered, That the fame did not meet 
this Cafe ; for there the Queftion was about a Succeffion in a Contraft of 
Marriage,here the Subject is a Bond of borrowed Money ; there, there was 
a Series of Subftitutions one failing another; here is only ooeSubftitution, 
viz. ^Alexander Stevenfon's Executors, as Heirs fubftitute to Sufanna the 
Fiar ; there, there was no Mention of Executors in the Claufeof Sub- 
ftitution, but only of Heirs ; but here Executors are exprefly contained 
in the Claufe of Subftitution. And Lafilj, In the faid Decifion the Sub- 
je£t required a Service before it could be tranfmitted, which made it He* 
ritable, there being no Mention of Executors ; but here, that Defeft is 
fupplied by the heritable corroborative Security, wherein the Three 
Sifters are exprefly fubftitute, and accordingly contained in the Infeft- 

ment. 

The Lords, in Regard there wax but one Sub&itution 

in the Original feond to Sufanna Steven fon Fiar tf 

SxxWai.PriqgW} the Sums therein, viz. to the faid Alexander Ste- 

*.S/£' ^ venfon his # eirs > Executors, or »4jjigmes, found, 

upon the Death of Sufanna, the Succefjlon by the 
Original %ond would have devolved upon the Exe- 
cutors <jf Alexander Stevenfon. Vide 19. February. 

Sir James Juftice, Clerk. 

DECISION LIIL 

Eodem Die. 

Thomas Hendcrfon Writer in Edinlurgb, 

AGAINST 

_ • 

The Magiftrates of Jedburgh. 

A Merchant in Jedburgh being apprehended there, at thelnftance of 
Jtmes Hamilton Merchant in *Duwbar, for 58 Lib. Scots, in Ar.no 
1679, and Robert Jinjlj then Baillie being charged to Incarcerate 
him, did it accordingly, but thereafter fet him at Liberty * — Upon which 
a fubfidiary Aft ion being infifted in againft <Ai*fly and tnc then Ma 51* 
fixates, there was a Decreet obtained before the Lords in 1680, decern- 
ing alfofbr 80 Lib. of JExpences and Damages; which Decreet is bvr 
Progrefs now in the Pcrfon of Thomas Hcnderfon Writer in Edinlurgn, 
who now infifts in a Procefs againft the prefent Magistrates, for Pay- 
ment of the Sums decerned for in that Decreet. In which Aftion, 

It was for the Defenders wiUedged, That the prefent Magiftratcs were 
not cited, tho* the former were ; and fincc the Aftion was not infilled in 
during their Office, the Citation was of no Effeft ; Ftrft y As to them, 
kecaufc now they have no Concern in the Town, being Funtti : Nor are 
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the prefent Ma gift rates obliged to anfwer, as not being called. And fince 
they are the only Adminiftrators and proper Defenders of the Town's 
Commonty, being in Office, they ought to be cited before any Procefs 
can be infilled in againft the Town. 

mAn/wered for the Purfuer, That the Magiftrates, who were in Office 
when the Summons was raifed, being duly cited, they who purfue Com- 
porations are not bound to renew their Citations upon every Change of 
the Magiftrates or Gpvernours : For the Citation is againft the Com- 
munity, and only againft the Magiftrates for the Time, as reprefenting 
fuch Communities. 

The Lords Repotted the Magiftrates to their Defences, 
Aaor m. Lamifjen. ? an i turned the Decreet to a Libel. 

Alter W. Scat. J 

Sir James Juftice, Clerk. 

DECISION LIV. 

£ 4th Febrtuuy 171 5. 3 

Mrs. Catharine Bortbmichy 

AGAINST 

Crawfurd of CrawfurdUmJ, and Bold of Titcon. 

CRawfurdland and Pitcon being, in <Anno 1699, bound as Cautioners 
for Kfr of Kfrjland in Two Bonds, granted to Colonel 'Bortbwick, 
payable at the firft Term after Deceafe of the Colonel's Lady, and 
afligncd by him to Mrs. Catharine his Sifter; upon her Charging 
and their Sufpending, this Defence was proponed, That by the Aft 1695, 
Cautioners are liberate in 7 Years after the Date of the Bond ; which 
Space is now elapfed. 

To which ic being %4»fwered for the Charger, That the Bonds being 
only payable at the Term fbrelaid, and the Colonel's Lady having only 
died within thcfe2 Years, the % Years could not begin to run tin after 
her Deceale. 

Replied for the Sufpendets, That they opponed the Aft of Parliament, 
bearing, That Cautioners fhould not be bound for longer than 7 Years 
after Date ; lb that this was a fpecial Aft communicating a Priviledge to 
Cautioners, not to be regulate by the common Rule of Prefcription, the 
7 Years bcingprecifely to be counted from the Date of the Obligation, as 
the Aft bear* *do. Tho' the Money could not be exafted within the 7 
Years, yet other Diligences, fuch as Inhibition, Arreftment, Adjudica- 
tion, l$c. might been uftd. 

'Duplied for the Charger, 1 mo. That either the Law is to be reft rained 
to Cafes concerning Cautioners, in which the Term of Payment and Ex- 
higibility 2s within 7 Years ; in which Cafe the prefent Cautioners cannot 
have the Benefit of the Aft : Or if it be extended to all Cautioners, even 
where the Term of Payment is beyond the 7 Years, then in fanofenfu 
the 7 Years can only run from the Term of Payment ; otherwife it were 
almoft impoffible to bind a Cautioner in any Conditional Bond, where the 

Condi- 
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Condition might happen not to be, or could not be purified within the 
7 Years ; nor could Cautioners be bound where the Term of Payment 
isexprefly ftipulatc beyond they Years, which could never be the Mean* 
ing of the A&. *do. As to fifing Diligences, this is to be underftood of 
Cafes wherein thefe could be ufed cum ejfeftu, and not bare inchoate 
Diligences, but fuch as may be compleated. 

The Lords Found the AB of ^Parliament 1695 fiatutes 

only in the Cafe where Sums fall due, for which Dilu 

A&or Sir »w.7 gence could be ufed within 7 Tears; and that in this 

Huubihm. AltCf S c "f e m S * ms ' did f* v due withi * 7 Tears ^ the Vtte ' 

of the "Bonds charged on : *Ani therefore Repelled 

the Defence founded on the f aid aAfl of "Parliament. 

Alexander, Clerk. 

DECISION LV. 

Eodem Vie. 

Ifakl Brown Spoufe to Robert Tyle Writer in Kelfi^ 

AGAINST 

Her Husband. * 

Lancelot *Brow* Feuar in K/lfo, having contra&ed IfabeJ bis Daugh". 
tcr in Marriage with Robert ?yle t amongft other Things 'tis pro- 
vided in the Contratt, That in cafe he had oq Heirs-male of hi? 
prefenr, or any other Marriage, then Ifabel was to be Heir-portioner, 
and Bairn of the Houfe with the other Daughter or Daughters. La»- 
eelot having married a fecond Wife, repeats the fame, or very like Claufe 
in his own Contract of Marriage: But there beirig no .Children of the 
Marriage, makes a Tafllie of fome Lands and Houfes in Favours of Ifabel 
for her Liferent Ufe allenarly, and to the Heirs of her Body ; which fail- 
ing, to others therein- fubftkufe. In which DiTpdfition, the Husband 
Robert Tyle his Jus Mariti is exprefly excluded, even as to the Wife's Life- 
rent, which her Father there declares, Jball be Pojjefi by herfelf aUettarJy^ 
and the Rents applied, to ber own Ufe. After the Father's Deceafe, the 
Wife raifed Declarator againft her Husband, for declaring the fbrefaid 
Exclufion of his Jus Mariti, and that Ihe had the abfolute Power of up- 
lifting the Rents, &c. 

.Answered for the Defender, That the Father could not make a le- 
gal Conveyance in thefe Terras, in regard of the Provifion abovementi- 
oned, in the Defender's Contract with the Daughter, by winch there 
wis jus quafitum to the Husband in Cafe of that Sinxe&on, iri fo far as 
the jus Mariti migtit extend to ; Et quod mettm efifiwefafto meo a me avelH 
nequit. zdo. The fame Claufe is renewed in his own fecond Contract, . 
which carries not only a new Provifion ia IfabePs Favours, bat fappofes 
and Implies, that He was fettled in the Right as Heir, by an Anterior 
Provifion. 

Repjyed for the Purfuer, into. Ja General, That ^wre is t great Differ 
rence betwixt a Husband's renouncing his jus Mariti t and a Third Party's 
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difponing to a Wife with that exprefs Quality, fince a Third Party may 
impofe what Conditions and Qualities be pleafes upon his own Grant ; 
with which the Husband rauft take it, or otherways want the Right. 
ado. The above Claufe gave no fuch )ufl Quotum to the Husband : For, 
\mo. The Husband having got a good Portion, the above Provifion is not 
fuch a precife Tie, as the Father might not rationally Difpofe otherways ; 
but only he could not make plainly Fraudulent Deeds to Overturn this 
Settlement, which was only Provifional, as in the Cafe of a Claufe of 
Conqueft, fince ftill Ifabel as Heir Portioner, behooved to Reprefent her 
Father, and fulfill his Deeds not Fraudulent zdo. This Claufe was not 
Adjected in Favours of the Husband's jus Mariti, which was not in 
View, but the Claufe was Perfonal to the Wife, ib that there is no jus 
quditum thereby to the Husband, fince the Claufe being defigned only 
to bring iaJfobel equally with any other Female Heirs, the Husband's 
Marrying one of them is Per accUens only, itio. The Father having 

Erovided the Liferent to Ifabel, and the Fee to the Heirs of her Body, he 
ad effectually fulfilled that Claufe, according to the true intent of it, 
tho' the Husband's jus Mariti be excluded, there being nothing in that 
Provifion Demonftrative, that it was given upon Account of the HuA 
band's jus Monti, but only out of relpect to JfabePs Mother and her 
Iffue. 4*0. The Claufe it felf was Conditional, if the Father fliould have 
other Daughters Alive at his Deceafe, but that Condition did not exift, 
nor does the repeating of the Claufe in the fecond Contract of Marriage 
make it of more Force, but only (hews the Father was remaining in trie 
fame Purpofe and Destination in Favours of lfabel, as in the firft. 

The Lords Tandy That uotwitlftandiug of the ift and 

Mm Sir *>•»? 2 d Contrails of Marriage, the Father might Qualify 

%&£* S the Right tohis Daughter, to the Exclumoftbe 

Jus Mariti. 

Mackenzie, Clerk. 

DECISION LVL 

Eoikm Die. 

James Hope in TeebUs. 

m 

AGAINST 

Fowlis of Ratba, 

FOwJis of Ratba having become Cautioner in a Sufpenfion, at the 
Inftance of Dalmahoy and Maleney, again ft the laid James Hof>e 9 
and the Sufpenfion not being Difcuft in 7 Tears ; afterwards a Decreet 
being obtained againft the Principals, and a Charge given to the Cauti- 
oners. In a Sufpenfion of that Charge, the Queftion being, Whether 
Cautioners in Sulpenfions, fall under the mAtl 1 695 ? 

It was •AUedged for the Charger, That Ratha's Bond did not fall under 
this Act, becaufe the Law relates only to fuch as were 'Bound and En* 
gaged for and with another Conjunctly and Sever aUj, in any TSonipr Con- 
trol 
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tra&for Sums of Money % but Cautioners in Sufpenfions are not in that 
Manner Bound ; Befides, that fuch Cftutionry would other ways be E- 
lufory, andmoft of fuch Cautioners would efcape, which the Creditor 
could not prevent, feeing Difcufing of Sufpenfions requires a Courfe of 
Time, frequently exceeding 7 Years, nor can the Creditor ufeany kind 
of Diligence againft fuch a Cautioner, till he firft obtain Decreet againft 
the Principal debitor, ado. Efto they fell under the Ad,yet the Septet- 
mum, could only be reckoned from the Date of the Decreet, feeing before 
that Time no Diligence could be ufed againft the Cautioner. 

+4nfwered for the Sufpender, That he w?s founded on the very Let- 
ter of the Law, Narrating, That Men were eafilj induced to become Cau- 
tioners for otbers,whkh Alledgeance holds with greater Reafon in Cauti- 
oners inSufpenfions than others,becaufe they are the more eafily engaged, 
where they have fome hope of Liberation by the Event of a Procefs. 
And the Law in the Statutory Part, does not Diftinguifh, whether they 
be bound for another Judicially or Extrajudicially. 

Replyed for the Charger, That in all Laws, fpecially fuch as are Cor- 
reftory, the Narrative, which is the Legislators Motive, is much larger 
than the Statutory Part. And it's Ridiculous to pretend Prefcription 
here, from the date of the Principal Bond, or the Bond of Cautionry, 
when the Cautioner is neither Bound Conjunctly nor Severally for the 
Principal Sum ; Nor hath a Claufe of Relief in the Principal Bond, nor 
afeparate Bond of Relief a Part intimate to the Creditor ( all which are 
reauired in the Aft ) fince this were indeed no lefs than to explain the 
Act, contrary to the exprefs Tenor thereof. 

xa«rSir^*«2«f.i The Lords Fond, That Cautioners in Sufpenfions. 
f Z^f I f*U *<* ***« *be *AB of Parliament 1S95. 

Mackenzie, Clerh 

DEC I S I O N LVII. 

Eodcm Pic. 

Thomas M*m Merchant in Linlithgow, 

AGAINST 

James Maswcl Merchant in Qlafgow. 

IN this Cafe marked above, January 18th 171 5, Main the Arrefter 
having given in a Reclaiming Petition, Reprefenting, that the 
A ft ion qiidt in f randan Creditonmjs not in rem but in ferfonam&nd 
therefore not Competent againft a Third Party, who is not particefs 
fraudisy with feveral other Things before Proponed and Repelled. To 
which Anfwers were given in, vtz. That what Exceptions are Compe- 
tent againft the Author, are likeways againft the Afligney or Succeflbr, 
and the Fraud is only Pcrfonal, as to it's penal EfFeds, when one Pur- 
chaffes Moveables ; yet that it's otherways, where there is no Purchafer 
but a prior Creditor, who did not lend his Money upod the Profoe& 
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thefe Goods, being in his Debitor's Poffeflion, only Arrefts for his 
Debt ; for he cannot be in a betteitCafe than his Debitor, (ince the Fa- 
vour of Commerce does not come in here to make an Exception from the 
common Rule. 

The Lords adhered to their former Interlocutor of the 

1 8th of January 171^ and f and the fraud not only 

Relevant againfl Simpfon the Common Debitor, but 

Graham ftr Mam, > a jf againfi Main his Creditor *Arrefling % whom they 

Ah. Sir WaH.?rn> g h. $ ^ ^ fQ u |>f ^ ^ ^ a ^j p df ^ ?unha f mg 

on Payment of a Trice. 

Roberton, Clerk. 

DEC I S I O N LVIIL 

f_ 8th February 1715. 3 

Margaret Ker and Mr. Thomas Limen her Husband, 

AGAINST 

Anna Ktr and John Ker of Kerjland her Husband. 

THc Lands diKfrfiand being by the Infeftments thereof Verted in 
the Perfon of Robert Kfr, and his Heirs Male, he in November 
1666 by a Holograph Write, not very formal, nor in good Stile, but 
fufficient to fet forth the Mind of the Granter ; made a Settlement of his 
Affairs, and Names whom he refolves fhould Succeed as Heirs, visa 
Robert Ker his Eldeft Son, and faUzieing of him, Daniel Ker, andfail%ie~ 
ing of him, Jean, Margaret,Anna, or Elizabeth Kers his 'Daughters* Then 
Names a Provifion ofiooo Lib. SterL to be devided amongft his Young- 
er Children;and Subjoins a Claufe,T^ in Cafe his Male Children < Die^nd 
none of the Female Children Succeed to him as Heirs, that then the faid }>e- 
male Children fiaU have among them 40000 Lib Scots ; And then follows, 
(and which forej aid Trovifion, which is forementioned in the Cafe, if my 
Heirs Male Live and fucceed at Heirs, or do any way enyay my faid Eflate, 
that the fame is in Content at ion of all Sums of Money, Portion Natural falling 
to, ( or that befals them by ContraB of Marriage or any otherway)Robert the 
deleft Son Dies, and 7)aniel the Second fucceeded and was infeft as Heir 
to his Father, and he granted a DifpoGtion in Favours of Jean the eldeft 
Sifter ( at kaft made a Conveyance to a Third Party for her behoof) 
and Jean Drfponed the Lands to (Anna the Third Sifter, now Lady 
Kjrfiani and her Husband, pa fling by Margaret the Second ; who ha- 
ving formerly got Payment or her Share of the iooo Lib. SterL does now 
infill for her Third Share of 40000 Lib. Scots Provided to the Daugh- 
ters^ the Event of both the Sons Dying, and his Daughters not Suc- 
ceeding as Heirs. * 

Aniwere d for the Defenders, That this 410000 Lib. never became a 
Tuhr. heinannlv nauahteto the Daughters, in cafe of the Deceafcof the 
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Granters Two Sons, and their not Living to enjoy his Eftate, which 
was a Cafe that did not Exift, Daniel having Succeeded, and being Infeft 
as Heir to his Father, and granting a Difpofition to his* El deft Sifter. 

Replied for the Purfuers, That the Condition on which the Sum is 
payable, being (in Cafe none of bis Female Children Succeeded to him Heirs J 
and none of them having fo Succeeded, nay it being impoffible for the 
Defender fo to Succeed, either by Deftination, becaufe Younger, or by 
Blood, becaufe then fhe could pnly came in as Heir Portioner with the 
Purfuer : Therefore the Purfuer being by a fimulate Conveyance exclud- 
ed from the Succeffion Deftinate to her by her Father, fhe had good 
Right to Claim the Benefit of the Obligement. 

The Lords fuftained the Defence in thir Terms % viz. 

Aaor Bofwan That Daniel Ker Succeeded to his Father, either bj 

^Ji?fc£> Service or Trecept of Clare Conftat, and that Jean 

puadafsl * > Ker Succeeded to she [aid Daniel, either as Heir, or 

Ijfingular Titles. 

Alexander, Clerk. 

DECISION LIX. 

- Eodem Die. '" , 

The Dutchefs ofBuccltugb y j 

AGAINST 

John Dwidfen and others. 

TH E Dutchefs of TSuccleugh having raifed a Procefs of Removing 
againft Dtvidfon and others out of fome of her Lands : It was 
a Hedged for the Defenders, that they were not duly warned ; be- 
caufe, imo. The Warning was only on the Fifth of •April, which is not 
Fourty free Days before Whitfunday. udo. That the Warning was exe- 
cute at the Kirk-door, before it was execute againft the Defenders, ph. 
That the Execution did not bear on what Day the Copies were left on 
the Ground. 

vinfwered for the Purfuer, imo. That there were Fourty free Days 
betwixt the Execution and the Term, compting the Day or Execution. 
ado. That the Warning was execute perfonally at the Kirk-door, and on 
the Ground, which are all the Solemnities required by Law ; and no 
matter whether the Execution was firft at the Kirk-door, or to the Party.. 
pto. That the Execution bearing the Copie, to be left on the Ground, 
and that the Tenents were warned the Fifth of *tyr;7, That Date ref- 
pe&s both the Warning the Tenents perfonally and on the Ground. 

*. A ®°,* . 1 Th e L^ repelled the Defences, and decerned 

Atarax 5 in the Retiring. 

Sir James Juftice, Clerk. 
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DECISION LX. 

9 Etdcm Die. 

The Children of BailHe Smithy 

AGAINST 

The Earl of Winttm. 

IN this A&icm is mentioned Ftrft and Third* December 1714, The 
Ltadt having by their Interlocutor of the Eighteenth January i 71 5, 
' Found, That the fhort Prefcription could take no Place, with re- 
€ ipe& to the Salary of the two Years not accounted for ; did now a Ho 
' Repel the Prefcription, fts to what Salaries were due proceeding the late 
* Earl's Deceafe. A fid Found that thefe Salaries may be allowed by 
1 way of Difchargc in the Accompts to be made preceding the faid Dc- 
4 ceafe. 

There being alfo Three Periods of Time condefccnded on, wherein ( 
Baiflie Smith did manage, viz. imo. From the Deceafe of the late Earl 
of Winto*, in anno 1704, till the Death of his Second Son Mr. Chri/lopbrr, 
( under whom the Baillie did manage ) in tnno 1705, being about Ten 
Months, ado. From the Deceafe of Mr. Cbriftofher, till Bdllie Smith 
obtained a Fa€tory from the Lords of Seflion jp anno. 1706. yio. From 
the Time of the prefent Earl's Arrival in November 1707, till the Baillies 
Death in Julj 1710. 
As to the Fir ft of thefe Periods, It having been proven that the Baillie 

aflifted Mr. Cbriftofber in the Managment of the 
Aftor Fa/toner 7 Eftate for the Space forefaid : The Lords allowed him 

Alter Horn. 5 for his faid Afliftance and Service, and for his Pains, 

and Expences 200 Klerks fer annum. But as to the 
Second and Third Periods, they found no Salarle due to the Baillie, and 
therefore ftffoilzied the Earl from that Part ot the Libel. 

Gibfon, Clerh 

DECISION LXL 

£ 9th fehnuuy 171 5. 3 

Tbemts RKtberford of Kstmpfiutb) 

AGAINST 

Mr. Wi&an &# one of the Regents of the College of Edm~ 
butgk 

f 

f A* B&nd of Corroboration being granted by Mr. WiMam Serf ro 
X!\. KftowfouthH Author, and he the Affigney now after Seven Years 
iflrtftiig for Payment ; The Point to be difcuffed was, Wkttbtr 
the **# ofPtrliament 1695, anent tbt Thfmftion of Caut nitrify c*n to 
extended to the Qranter of the Sottd of Corroboration ? 

rilledgedfbt the Defender, That he was to be accounted a Cautioner, 
his Obligation being but Acceffory ; and Releif being competent to hint 
by Law againft the principal Debitor. 
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tAnfwtnJ fot the Purfuer, That the faid Law being Correftory, is 
not to be ftretched by Confequences. For the Aft does only liberat fuch 
as, urn. Did ettgsge for, and with others qua Cautioners; Or, ido. 
Such in wbbfe Favours titer* was a Ciaufe of Releif infert in the Bond.; 
Or, vio t To Whom thert was a Bond of Releif a, Part intimate to the 
Creditor : Now th€ Defender here is in a diltinft Cafe from any of 
thefe Three. AftA the Lords it ft. Janhdry 1708, BaSantine contra Afar, 
did find, That it did hot extftnd to Bonds bearing Claufes of mutual Re- 
leif, but only to BOhds where one of more correi is bound to releive the 
reft- And 16th fobruary iytd, Moire contra Foveran, They found, That 
an Obligator? Mf&Vb, whereby the Writer obliged himfelf to procure 
Security tothfc Creditor Of a Former Bond : Or to pay the Debt betwixt 
and a precife Term, did not fall within the Verge of the faid Aft. 

Replied for the Defender, That the Bond of Corroboration being an 
acceflbry Security, and Ho Innovation of the Debt, doth intitle the Grant* 
ertothe Privilege of the A & as Cautioner : And that the firft Decifioii 
was nowife parallel to the prefent Cafe. Becaufe, a Ciaufe of mutual Re- 
leif is ofily an Explication of what the Law provides, where feveraiPer- 
fons are bound as full Debitors for one and the fame Debt. And that the 
Second Decifion did as little quadrat ; Becaufe, the Granter of the Miflive 
had bound himfelf ad faftum ptfl*ndutn } which was not of the Naturb 
Of a Cautionry ftit a D6bt. 

Aflor h». Alter J fht Litis Found, That the Granter of the "Bond 

Sir f+ sun*** S tf Corroborate, is mt in the Terms (f tbi 

Vift of Tar fitment 1695. 

Alexander, Gkrk* 

DEC IS ION LfcDL. 

* 

Modem Die'* 

s 

Gordon of Badinfcotb, 

AGAINST 

dor dm of Tnvercbry* 

Mt Lady t&nnairdhy Cbfitraft 61 Marriage with the fate fiarf of 
sAbowe fier firft Husband, is provided to a Liferent 6f $000 
Merits* which the Lord Kinfiaird her prfcfent Husband, with 
her Confent, did affigne in Favours of Mr. William "Black his Heirt and 
f)onators; and by a mutual Obligeirierit betwixt my Lord and him, the 
Onerous Caufe thereof is declared to be for the Intcrtainmerit and Ali- 
ment of my Ladr : Which Adighation was thereafter revocked by hi* 
Lord (hip, as a Donatio inter virum i$ uxor em* thereafter Mr. "Black 
transferred the forefaid Right in Favours of *fcadenftoth elder, his Heirs 
and Aifigneys : And now the Son who is both Heir and Executor to his 
Father, witn Concourfeofmy Lady, having charged Gordon of inverebry 
as Fa&or to the Eftate oioAfoine, and as perfonally decerned againft in 
foro, as intus babens 9 in a former tVocefs at the fnftance of Mr. "Black, for 
Payment of bygone Annuities, and in time coming during his Intromit 
fion ; Inverebry Sufpends, and the Queftion arifing, Whether the Charger 

T 2 hav- 
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having my Ladys Concourfe, hath fufficient Tide to exoner the Sufpen- 
der, not withstanding of my Lord's Revocation? 

It was Objetfed by the Defender againft the Chargers Title, imo. 
That the Right to Mr. 'Black being only a Truft, it was perfonal and 
could not be affigned. 2do. That as fuch it could not be in bonis *De* 
funfti, the Truft having died with Old "Badinfcotb, and therefore the 
Charger could not make up a Title thereto, either as Heir or Executor to 
his Father, pio. That the Charger is a Vapift, and therefore by the 
3d AB, ySef. King W7Z//J m's Parliament, he is incapable to fucceed to 
any Body, or be Factor or Chamberlain. 4*0. My Lord Kjnnaird hav- 
ing revocked the very Aflignation in Favours of Mr. Black for my Lady's 
Behoof, as being Donatio inter Virum £ff Uxorem, it cannot now fubfift, 
even tho' my Lady concur. 

oAnfwered for the Charger to the Firft, That the Right, tho' grant- 
ed in Truft, is not only in Favours of Mr. 'Black, but like wife of his 
Heirs and Donators ; and Mr. Wack's Tranflation to Old *Badinfcotb % 
runs in the fame Strain ; which alfo Anfwers the 2d Objcttion. To the 
Third Anfwered, That the original Truft was not conceived in Favours 
of the prefent Charger, but firft of Mr. Blacky and then of the late 2fo- 
dinfeoth, who were not Tapifls : So that only fer accidens the Truft was 
devolved upon the Charger. And therefore, notwithftanding the Afifc of 
Parliament, the Lady might very well oblige the Charger either to Re- 
nounce to be Heir to his Father, or Enter, and thereby eftablilh proper 
Titles in his Perfon, in order to Denude himfelf, or obtain Payment for 
her Behoof ; fpecially feeing the next Proteftant Heir was not compear* 
ing for his Intercft. To the Fourth Anfwered, That the Lord Kjnnaird 
being to go Abroad, it was a Duty incumbent on him by the Law of 
Nature, and as a Chriftian, to fettle upon his Lady a ^competent Provisi- 
on for her Aliment : And therefore this Settlement was not a gratuitous, 
but moft onerous Deed, fpecially Once it was but Moderate, and not out 
of my Lord KJnnainPs Eftate. For that a Husband can conftitute an 
Aliment to his Wife, is plain from the Opinion of our Lawiers, particu- 
larly the Lord Stair, who Tage 28th fays, That Alimentary Provisions 
are fo perfonal to the Wife, that inherent offline, and recur not to the 
Husband or his Creditors, tho' conftitute by the Husband. Thus alfo 
the Lord Dirleton in his Doubts, fpeaking of an Aliment once Conftitute, 
fays, Mirum igitur %4dvocatos frimi or dims tanto conatu i$ boatufumma ofe 
annifos, ut judicibus ferfuaderettt, out imponcrent afferent es Alimentum 
Uxori conHttutum juri Mar it i obnoxium ejfe ; quod enim ojjibus baret ; nee 
a ferfona cui comfetit avelli, aut Jlienari fotett, Mud nee juris Mimfterio, 
out fiftione transfertur. Where alfo he cites a Decifion obferved alfo by 
the Lord Stair, 13th Jufy 1677, the Lady Darfie contra The Laird of 
Darfie, where the Lords found this, tho 9 there the Husband did not re- 
nounce exprcfly the Jus Mariti, and the Aliment was out of his proper 
Eftate, and he himfelf deftitute of an Aliment ; none of which took 
Place in the prefent Cafe, which therefore muft be much ftronger : The 
Reafon whereof is, That by the Conftitution of the Aliment the Hut 
band is fully denuded ; as the Lords have alfo found in a parallel Cafe 

be- 
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betwixt the Laird of Weft-Nisbet and the Laird of Moriftoun, 17th 

March 1627. 

The Lords Repelled the Ofyeftions again]} the Charger's 

Title, and found my Lady Kinnaird hath Right to aU 

> Annuities due, freceading the Revocation bj my Lord, 

Ador jheb. Qgity. 7 and until the fame was founded upon ; the Sums ttovp 

Alter Ro. Dund^u % charged fir being appropriate for an Aliment to my 

Lady : And found the Revocstkn could not exclude her 
Ladyfhif, in Jo far as concerns a fuitable tAHmeut, 
fince it mas made aft of, and in Time coming, during 
their Jeparate *4bfide. 

Mackenzie, Clerk. 

DECISION LXIII. 

Eodem Die^ Inter Eofdan. 

MY Lacly Kjnnaird having been Executrix to the late Earl of *ihine 
her JBrft Husband, andTutrix-teftamentar to the prefent Earl. and 
by vertue thereof intrometted, and alio infilled in a Procefs for; 
her Exoneration ; it was further objected by the Sulpender, That fhe, 
by feveraj Receipts *S Tutrix and Executrix, appears to be Debitor to 
the Earl, and .tr^at tbe.fe fro Unto ojp^fyt to be a Ground of ^Letenfion or 
Cornpenfation. 

m/infwered for tnc Charger, That this Chafge proceeding jipqn & for- 
mer Decree* in forp, .Coropeo/atipn cannot noy be x>btr.ude<f, the feme 
toeing nowife eoirafctent jpr an i11.iq.uid Sum, after a Decreet for a liquid 
one j her flrocefs for liquidation and Exoneration as Tutrix an<l Bxecu- 
itrixj, being ftifl * lis pendens* 

the Ifirds KepeJUei the Compjenfatifln founded on m 
Aftor Jrib. <#ty. ? Lady's Intromffion as Tutrix or Executrix* the (ami 

tiott, 

Mackenzie, Qerh 

D EC 1 s \ o N LXIV. 

f_ 10th February 171^. 3 

The Laird and Lady BUcMnrenj, 

AQ A IN ST 

The Lord and Lady TttmcMen^ and Montgomery of Majftehtil, 

HUnters of Uaghtrn Elder and Younger, were Debitors to John. 
TeUr of PVhitJlaidm upwards «f 3500 Merfcs, and Horning and 
Caption rafted thereon ; *nd John Teter a Signed thefe Sums to 
Elizabeth his 'Daughter, ftfagbiehiWs {frand-mother. And after this Debt 
was contracted and Diligencc-fo done, Hagburn Elder made a Bond of 

U Provifion, 
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Provifion (afterwards Corroborate by his Son) in Favours of Catharine 
Hunter one of his Daughters for $000 Merks, Young Hagburn having 
fallen into Difficulties, conveys his Eftate to Mr. WiUiam Wallace his 
Brother in law ; but the Price not having been applied for Payment of 
Creditors, Elizabeth Teter and William Montgomery of Magbiebill her 
Husband, obtained a Decreet in 1662 againft Mr. William Wallace, as 
the Perfon who had unduly acquired their Debitors Eftate ; whereby he 
is decerned to pay to William Montgomery, or Mr. William Lauder, (who 
had acquired Right to Catharine Hunter** Bond, and was Father to the 
Lady Titmedden) the Sum of 2500 Merks, with the current Annualrcnt; 
or to fuch of them as by Multiple-poinding to be raifed by him, fhould 
be found t% have beft Right. The Lady "alackbaronj Daughter to Mr. 
WiUiam Wallace, with Concourfe of her Husband, having called the 
Lord Titmedden and the prefent MagbiehiU his Grandfather's Reprtfen- 
tative, in this Multiple-poinding. 

It was (AH edged for Magbiebill, That the Ground of his Claim was 
a due and onerous Debt, conftitute long before the Lord Titmedden\ 
Bond of Provifion granted by the common Debitor to his own Daugh- 
ter, after all lawful Diligence was. ufed againft him for Payment of 
MagbiehilTs Debt ; which, as fuch, is ftill preferable to a gratuitous and 
voluntar Bond »f Provifion. 

eAnfwered for Titmedden, That non apparet that the common Debitor 
was Bankrupt when he granted the Bond of Provifion to his Daughter f 
and two Charges of Horning, whereon no Denunciation followed, could 
not make him Bankrupt ; So that the Bond of Provifion fell not under 
theAft 1621. 

Replied for MagbiehiU, That a&an onerous Creditor, and having done 
Diligence againft the common A uthor, he only pleaded a Preference to 
the Lord Titmedden's gratuitous Bond of Provifion, long fubfequent in 
Date to the contracting MagbiehilTs onerous Debt and Diligence, which 
;ivcs him a Legal Preference, without Necefliry of reducing the Lord 
^itmeddenh Bond of Provifion on the Aft of 1621 : And Hagburn being 
Bankrupt, would be found fufficicntly inftru&ed by the Decreet 1662. 
Nay, MagbiehilTs prefent Claim makes him Bankrupt, fo long as the 
Lord Titmedden iocs not prove, That he had a fufficicnt Eftate for Pay- 
ment of that and all his other Debts. And the Vifcount Stair, and all 
our other Lawiers agree, That fuch Bonds of Provifion are not at all 
onerous, being granted after the fcomjjjeticg Creditors Debts, tho' corro- 
borate by the apparent Heir. 

The Lords Found, That it is relevant and f re fumed that 

the common Debitor was Insolvent at the Time of 

granting the *Bond ofTrovifion, fince noEffefts appear 

Horn&Seton for 7 f or Payment if the onerous Debts prior thereto : *And 

S?52^i^S therefore found, That fince the Debts in Mr. William 

Montgotrfery'f Terfon and Diligences thereon, are 
: prior to the 'Bond of Trovifion in the Terfon of the 
Lord And Lady Pitmedden, that therefore the fat d Mr. 
Vfi\Y\&mJs preferable to the faid Lord and Lad) Pit. 
midden. . Robcrton. Clerk. 

DE. 
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DECISION LXV. 

Eodcm Vie. 

George Hamilton, and Hamilton of Grange hit Father and Ad- 
miniftrator, 

AGAINST 

Captain George Bofwel. 

]N an A£Hon of Removing at the Inftapcc of thefe Purfuers againft 
Captain 'Bofwel, it was among other Points Allcdged for the Defen- 
der, That the Purfuers Title feem'd defe&ive, he being only Infcft 
on a Precept of Safinc granted by the Father as Adminiftrator of Law 
for him; which is the fame Thing as if the Purfuer being Major had 
granted a Precept for infefting himfelf, which could never befuftained. 
*4nfwered for the Purfuers, That our Cuftom has direfted the Me- 
thod ofa Superior's eftabh filing the Right of Property in his own Perfon, 
upon that Supcrveniency, viz. Either by obtaining Precepts from the 
Chancery, if the King be the Superior's immediate Superior; or by the 
Superior's granting a Precept for infefting himfelf in the Property, which 
was done here. And tho'thus it falls out that the Giver and Receiver 
of the Infeftment is the fame Perfon, yet that is no Matter ; for one Man 
often fuflinet duflicem ferjonam ; and in different Refpedte and different 
Rights, the fame Perfon may both Give and Receive. And this Method 
of taking Infeftment was folemnly found to be proper, in the C&fc of 
the Daughters of Mr. James Morion, 26th November 1668. 

the Lords Repelled the Nullity, and fuflalnei the Sunt* 

* mons and Warning ad hunc effe&um, to make the T>*- 

Aftor Daiferf. 1 fender liable to remove from the Lands at Whitfunday 

Alter Trou t . 5 ^ fa m f w Solent Trofits. J 

Dalryttople, CUrti* 

DECISION LXVI. 

£ nth February 1715. ] 

Brigadeer Alexander Grant y 
A g a 1 n s f 

LodovUk Dontldjon Writer in EdinhtrgL 

TH E Laird of Grant Elder being Debitor by Bond to Lodovick 
Donaldfon, Brigadeer Grant figns a Bond of Corroboration in the 
following Terms, viz. 4 That feeing Lodovick did, at the Briga- 
deer's Requeft, and upon granting the (aid Bond, agree to fuperfede Di- 
ligence by Caption, Zyc. againft Grant Elder, therefore, and but Preju- 
dice of the principal Bond or Diligence thereon, but in Corroboration 
thereof the Brigadeer obliged him, £5V. as Cautioners for Grant Elder 
his Father, to pay the faid Sum againft Martinmafs then next, fcfa pro* 

U 2 f viding 
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* viding always, that Lodovick proceed in a Procefsof Furthcoming, rai- 
c fed upon an Arreftment laid on by him in the Hands of the Tenants of 
' Dundafs. And provided, ado. Tnat Lodovick do not affign the original 
4 Bond to any Perfon, and in cafe he recovered Payment from the Briga- 
4 deer, he was to afligo the original Bond and Diligence to him, for ope- 
c rating his Relief. This Bond was delivered by John Stuart the Briga- 
deer's Age«t, to Lodovick ; who fome Days thereafter offered back the 
fame fnot being pleafed with it) to John Stuart, who refuting to receive 
it, he at la ft offered it to him under Form of Inftrument ; and there- 
after tranfa&ed the Matter with Old Grant. The Brigadeer upon tlTis 
Intents Procefs again ft Lodovick Donald/on, concluding, That upon Pay- 
ment of the Sum he fhould be obliged to affign to the brigadeer the origi- 
nal Bond againft his Father, with the Diligences, i$c. 

sAnjwered for the Defender, That it was dill intire to him to give up 
the Bond to the Purfuer, fiocejby the Conception thereof, there was no 
Obligation uport the Defender : For the Purfuer having only thereby, 
become Cautioner for his Father ; the Defender as Creditor may freely 
reaunce fuch a Security when he pleafes. . udo. There was no Synallagma 
in this Cafe ; but a naked Stipulation by the Purfuer under certain Con- 
ditions, till the Event of which there was no Obligation on him, and 
confequently, no Ad ion competent. And ithe Conditions in the Bond 
being; meerly fbteftativc, and left optionalto the Defender by the Con- 
ception of the Bond, the Purfuer is in the fame State, as if no fuch Bond 
had been granted, until the Defender had asked Payment of him: For 
theiyand not tall then, could the Purfuer crave of the Defender to 
atiign. \tio. He having tranfa&ed with old Grants before in tenting of 
this Procefs : It's fcarce conceivable that a Cautioner tho' (imply and 
not Conditionally bound, can hinder the Creditor -from taking Payment 
from the principal Debitor. Nay, the Bond it felf bearing exprefly to 
be but Prejudice of the former ( that is, That he might pan from the Se- 
cond, and recover Payment by Vertue of the Firft Bond if he pleafed) 
there appears nothing could keep him from Aligning. 

Replied for the Furfuer, That by this way of reafoning, the Defender 
was to be free, a*id the Purfuer bound, which j?a$abfurd and- unequal ; 
and therefore the 'very -keeping of Ae Bond, *s it proved a delivered 
Evident : So it made this a bonafidei Concratt, and obligatory upon the 
Defender to afligne : For fince it appears from«the Nature of the resgefta, 
That the Meaning of the Parties was, That thefc Provifions fhould be 
Obligatory upon the Defender, that .mull be the Rule : For every Thinj 
that is conceived in a Writ as a Condition, is not thereto be interprets 
as fuch, fo as-cither to fufpend the Obligation, or upon not Performance 
to extinguifh it. And Vifcount Stair's Inftitulions, Lib. 1. Tit. 3. § 8. 
fays, That among wohtntar Conditions, thefe one mt to be numbered 
which icoxjfft w the natural ^Obligation of the Creditor, winch he is fo* 
jaively vbhgtd to ferform 4 ^and Jo are not looked on <by the Cpntr afters, 
as an uncertain .Event in i&s Chinee. And therefore the' fuch are often 

* 

conceited as Conditions, and fo may flop Execution, till the -Creditors 
Parti>e ^ntormed, >yet that is rather as <hc Failzie or Delay of the mu- 
tual Gaafc ©fjtbc Obligation, than as the none Exiftance of ihe Condfti- 
tdon, 

The 
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Aftor vat^Granu ? J he Lords Found, The Creditor may make ufeofthe 

Alter coh Mocked. $ <g Qnd ^ Corroboration, or repudiate the fame at 

his Tleafure. 
+ Sir Ja. Juftice, CUrh 

DECISION LXVII. 

Eo Jem Die. 

* 

Mrs. Auehenleck) 

AGAINST 

Enfigne MtUnr of Mugdrum. 

Lieutenant *DouglaJs draws a Biirupon Enfigne Millar, for paying to 
i himfelf or Order jo Lib. Sterling, as the Ballance of a ftated Ac- 
compt betwixt them. This Bill is accepted, and by the Lieute- 
nant Indorfed thus ( Pay to Grace Douglafs or Order the within Contents ) 
and further Indorfed by her to Miftrifs *Auchenleck in the fame way. The 
Accepter fufpends upon a Backbond relative to, and reftri&ive of the 
Bill granted by the Drawer to him. And theQueftion being, Whether 
an Indorfation, not bearing Value received from the Indorfer, does fo de- 
nude him,, that the Contents of the Bill could not be aflfe&ed by his Crc- 
tors, or by an Obligation reftri&ive of the Bill? 

It was oAlledged for the Sufpender, That we having fcarce any Laws 
or Decifions touching the prefent Queftion, it fells naturally to be deter- 
mined by the Laws and Praftice of other Nations: And as to this the 
French IQng y s Ordinance in 1673 is plain, That the Property of fuch a BiU 
is not tranfmitted, where Value is not mentioned to be received. And 
Mr. Savory a French Writer in hisnAvis & Confeils fur le Comerce 9 in the 
34. avis ftates the prefent Cafe plainly, and determines it in the 
Sufpender's Favours. *do. Mr. Scarlet who does not confine himfelf to 
theCuftoms of any particular Nation; but takes in what's Law and 
Pra6tice all Europe over, does in his 1 2th Rule of the Stb Chap, thus de- 
termine the prefent Cafe, (if the Indorfement have no more than, pay 
for me to N. N. And it be not exprefled from whom the Value was re- 
ceived, then it's look'd oh as no more than a (ingle Order ; and the In- 
dorfer is ftill confidered as the principal Poffeffor of the Bill. ) pio. 
Suppofing the Indorfer had a&ually gotten Payment from the Accepter, 
and granted Difcharge ; and that upon Clearance betwixt the Drawer and 
Accepter, the Drawer had got up this Bill ; he would be no doubt juilly 
founded againft the Indorfers for the Repetition of the Money, becaufe it 
would flood proven by the Difcharge, that they had uplifted the Money by 
vertueof a naked Order, which did not bear that they had paid the Va- 
lue, and which would neceffarly force them to prove by his Oath, that 
Value was paid, tho' not expreft. And it's certain, there is ftill Re- 
courfe for Repetition where Value is not expreft ; But nond. where it isex 
preffed, 'Unlefsthe Repeater will redargue Value by the Receiver's Oath. 
eAnfwered for the Charger, That the French King's Ordinance is no 
Rule to us ; for by it, a blank Indorfation in France, is void, which ne- 
verthelefs :by the Laws of Scotland and England is valide. And therefore 

X that 
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that Article abovecited, being exprefly contrary to our dayly Cuftom, 
ought not to be regarded. And in general it's a Rule with us and ir\ 
England^ That in all Bills Value is prefoixied to have been paid by the Pof- 
feflbr, except it beotherwife made appear, either from the Form of the 
Draught of the Indorfement, or from the Circumftance of the Perfbns; 
Or by Oath of Party. Thus 19*6 March 1707, Value was prefumed to 
have been given by the PoiTelTor of a Bill, tho' it bore not Value received, 
unlefs it were proven by Writ, or Oath that no Value was paid. Again, 
26th January 1709, Swinton and Executor's of 'Bonnar contra Re- 
prefentatives of Thorn : By an Order to deliver to a Be*rer a Sum of 
Money, and take his Receipt; Value was prefumed to have been given, 
thoMtdidnot exprefs Value received. Further, where the Statutory 
Law of a Country allows Indorfations to be figned Blank, the PoffefTor 
is ftifl to be looked upon as full Proprietar of the Contents. Now in the 
A£t 1696 anent blank Writs, Indorfations of Bills are excepted : The 
Reafon whereof is, That they might pafs blank through many Hands, 
for the Expedition ofComerce; Therefore by our Law blank Indorfa- 
tions are Authorifed. ado. The Form cited out of Scarlet, ( Taj for me 
1 N. ) is like a Fattorv or Mandate, and does net denude the Indorfer 
of the Property of the Bill : But this cannot be applyed to the prefent 
Cafe, where the Indorftnents on the Bill are not in that Form. 

zekbtxMt*. Z Jfy Lords found, the Indorfation pre fumes Vahe % 

Alter Spottfwood. 5 ^ camot fc ta fo n ^r t j^ ^ a contfaf y ^ f ^ 



Sir James Juftice, Clerk. 

DECISION LXVIIL 

f_ 16th fchnmry rfij, } 

Lord Royfion and Laird of Fraztrfdale^ 

AGAINST 

HaliburtoH of Titcttr. . 

TH E Lord Roj/lon, and Frazerfdale having wakned a Procefs 
againft Titcur, wherein as having Right by Progrefs from Sir 
George Mackettzit, they infift for Payment of the Annualrents 
Of a Bond due by the late^ Titan- to Sir George, ( the principal Sum 
being payable to his Heir of Tailzie) Titcur intents another Pro- 
cefs againft them, as being Executors by Progrefs to the laid Sir George, 
lor Payment of a Bond of 6000 Merles granted by him to Mar- 
garet Halthurton this Titcur*s -Sifter, and failing her to Ticur him. 
ielf, payable at the next Term, after their attaining Ten Years of Age ; 
But the Bond being Lacerate in feveral Places, fo that fome of the CUuf- 
es and Provifions could not be read, tho' the Claufe of Regiftration, 
Subfcriptions, £5fr. were intire. And the Lords having found in an other 
Procefs, That the Bond was not probative. In this new Procefs, the fame 
Grounds are again infilled on by the Lawiers On either Side ; which ne- 
verthelefs {hall be here paft over, becaufe the Interlocutor hereto fub joined 
takes no Notice of them. But now further Titcur having produced A 

De- 
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Declaration under the Hand of dSy Lady Treftonhall, (who was firftr 
Married to Sir George, ) importing, That Ifafe had procured from Sir 
George a Bond of ioooo Merks in Favours of her Friends, and that the 
faid Bond was to fubfift failing of Children of her Body with Sir George ; 
but he having deceafed, leaving Children, who alfo deceafed before their 
Mother, and without IfTue. 

It was contended for the Executors, That granting fuch a Declarati- 
on was fufficient to make up the lacerat Claufes ift the Bond, yet that 
the Import of it was, That if he had no Children by her, then this Bond 
was a kind offideicommifs, whereby his other Heirs were to be burden* 
ed; but if he had Children, then the Condition of the fideicotntnifs fail- 
ings it was to take no further Place. Andfoit is cxprefly in L. 114. § 
15. ff. De legat. 1. cum quis erit rcgatMs{fifi*e liber is decefjerit )perfidei 
commijfum reftituere, Conditio defeciffe videbitur, fi patri fupervixerint 
Libert. And L* 17. §7. ff. ad Sen: TreheU. Which fays, That when a 
fideicommifs is left under that Condition, That it's cxtinguifhed, if the 
Perfon therewith burdened leave a Son, tho 9 that Son fhould afterwards 
Die : So that Sir George his Son having furvived him, deficit Conditio, 
And the Hdeicommifs being once extinguished, by no Rule in Law could 
it revive. 

oAnftvtred for Titcut, That the Words of the Declaration are to betaken 
together, viz. X 1 procured ffomSit George a*Bond in Favours of tny Friends) 
which joined with the fubfequent Words ( that thejaid "Bond was to fab* 
fill, tfc.) make up the two Cafes, viz. Either that the Marriage Difolv- 
ed without Children ; Or that the Children Died without Iflue: For 
fo Claufes of this Nature have been in our Law frequently interpreted j 
particularly 18th *$m* 16 So, where the Words of the Interlocutor are, 
( The Lords found, Tb/it the Surwvancy, and not the Exiftence of Children 
procreat of the Matriage, w*t nnderftood, and therefore found the Sum in 
Queftion to return, tying the Children procreat Died without tjfue before 
their Mother. ) And it was aAUedged Tttcur was in a much ftronger Cafe, 
feeing by the Declaration, it appeared that Sir George his Intent was to 
prefer the Iflue of his own Body by his Wife Co her Relations, bur upon 
that Failure to prefer his Wifes Friends for the Sums in the Bond to his 
other Heirs, ado. That there is a Difference between the Condition ( {i 
fine Lfheris ) and that of ( failing Children ) This Laft being of the N7* 
ture of a Subftitution, which takes Place at any Time, whenever the In* 
ftirutes fail. 

RepHed for the Executors, That tho* ( whkhfaiRng ) do indeed im- 
port fo much in Subftitutions, and cannot there be otherwife explained ; 
yet when fuch Words are infcrt as the Condition of si Bond, there they 
muftftiUbe underftood* foas if the Granter fhould have Children furviv- 
inghim, the Bond took no £lace : Nor can it be otherwife underftood 
intheprefent Cafe without manifeft Abfurdities; for foif Sir George's 
Dependents had failed after 500 Years, this Bond with it's whole Annu- 
alrents, would have been a Burden upon his Heirs. 

Tht Lords found, That fupfo/tng the Claufe In the Ladyt 
Declaration, ( viz. That the 'Bond was tofubfifl fail- 
ing Children of her *Body with Sir George ; had been 

X 2 injer 
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Lord Advocate 7 injert in the Bond, yet the Bond could not be ^Binding 

£ 5ISi. AI " $ in the Event > which hath haffened, by the exifting 

of Children in the Marriage \ who furvived Sir George 
but Died before the Lady without ljfue. 

Mackenzie, Clerk. 

DgC I S I O N LXIX. 

Eodcm Die. 

Walter Carm'tchatl, 

AGAINST 

Lockbart of Clcghorn. 

IN an Aftion for Mails and Duties againft the Tenents oiWefler-miU- 
rig, at the Inftance of Walter Carmicbael, he produces as his Title, 
a Tack from Sa ndilands of Hoall Proprietar, in Favonrs of Carmi- 
chaePs Predcceffors, in anno 1 61 8 V which bears to be in Implement of ano- 
ther Tack in anno 1597, and acknowledges the Receipts of bygones, 
and fets the Lands for 19 Years for an elufory Duty, containing alfo an 
Oblidgment to receive the faid C artnicbae 1 and his forefaids, Kindly Te- 
nents in the faids Lands, after the Ilh of that Tack, for 40 Lib. of 
Grajfum, at the Beginning of each 19 Years Tack; befides, the yearly 
Duty, and to reiterate and renew, as often as need beis, i£c. upon which 
there is a Decreet of Regift ration in *Anno 1657, and a Decreet ofSuf* 
penfion in *Anno 1638, running in the Terms of the Tack. 

On the other Hand, there is.produced for Lockbart of Cleghorn, a Char- 
ter of the faids Lands, granted by Carmichael of Honington Superior, 
with a 5a fine, both proceeding upon a Difpofition to Clegborn from his 
own Lady and her Sifters, as Heirs to Winram of Wifton their Father, 
who had Right by an expired Comprifing againft Sandilands. 

vflledgedfor Clegborn, the Heritor, into. That the Tack was Null as 
wanting an Ifh- 2do. That tho' the Obligement to renew might have 
been good againft Sandilands and his Heirs, yet it could not Militate a- 
gainft him a Angular Succeffor. 
. winfwered for the Tackfman, into. That there was an Ifhat the Ex- 
piration of ilk 19th Years. 2do. That as Angular Succeffors are Difin- 
abled by A& of Parliament to break Tacks fet to Tennants, fo here there 
feems to be no Difference between a Tack and an Obligement to grant 
one, Nam faftum de Jjjedatione facienda, et iff a Jffedatio f>arificantur % 
providing they be both Cled with Poffeffion. And it's as eafy for a fin. 
gular Succeffor to enquire into the one as the other, fince neither is Re- 
gift rate, and therefore equally prefumed to be Unknown : For this he 
Quotes Two Decifions from Vifcount of Stair, Pag. $14 in Fine, where 
this Cafe has been Determined, viz. March 20th 1629, Laird of fi*. 
montb contra Weetns, and another obferved by Hope, viz. Crawfurd 
contra 

Reflyed for Clegborn, That fuch'an Obligations renew, is not a Tack ; 
and if Pled as fuch, it is Null, as wanting an Ifh : For tho' it might be 
good for the fir ft 19th Years, after Expiring of the Original Tack, yet 

no 
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no longer : Nay the Obligation, tho' Perpetual, might indeed bind Boall 
and his Heirs, but not a Angular Succeflbr ; Otherways fuch an Obliga- 
tion would be more Favourable than a Tack it felf, which neverthelefs 
cannot (land before a Angular Succeflbr, if it want a Determinate Ifh. 



Jl re bib aid tiamiltom ? 



The Lords preferred the Tackfman to the Mails and 

'''"?"«"•»»«;- }. Duties for Bygones^ and in Time coming, until Re- 

forzockbarttAiteiMutr. $ ^ . Re f trving a 11<Defe*ces in the Removi»g } as 

accords. 

Mackenzie, Clerk. 

DECISION LXX. 

y Eodem Die* 

j 
_ # 

Mr. Tatrhk Qreenbill^ and the other Creditors of Lyon of 
Eanebry, 

J AGAINST 

Mi*. Walter Stuart of Capetb. 

IN this A ft ion as Marked 14th December ijia, where the Lords 
found, ( thePriviledgeof Reftitution upon Minority and Lefion, 
was Competent to the Wife, in regard fhe was veftitaviro, and 
immediately after Diffolution of the Marriage, Revocked and Intented 
Redu&ion, before Diligence done at the Inftance of the Husband's Cre- 
ditors ) The fame, Point being again to be Debated, it was of new 
Alledged [or Haucbrfs Creditors, that the Brocard, contra mnvalentem 
age re, i$c. cannot be applyed to the Cafe,becaufe there is here no Prefcrip- 
tion but a Priviledge, which if not ufed within the Time allowed, Ex- 
pires: And this it's Termed in the former Interlocutor, and in the 
CiviiLzw czlUdBene/icium Refiitutionis ; As alfoby our Lawyers, and 
Viscount of Stair, Lib. 1. Tit. 6. fer Tot. And that Priviledges do lb e*. 
pire, appears from the Inftances of Creditors not Adjudging within Year 
and Day, the Priviledge of. Redemption, within the Years of the Legal/ 
i$c. 2do. Granting the Brocard took place, even with refpeQ; to a Privi- 
ledge, yet the Wife was Valens agere cum ejfeftu* by revocking and rai- 
ling Redu&ion, either of her felf, or by the Judges Authority* 

&4njwered for the Purfuer, That there was no Foundation for the De- 
ftin&ion; Befides, That by the common Law, the Quadtiennium ought 
for good Reafons be Prorogate, as appears front L. ;. C. de T)o/o, -more- 
over, t\ic Quadriennium is not the Priviledge, but rather a Reftraint u- 
pon it; for fince the Priviledge arifes from common Equity, ir fhould 
run as long as any other Right ; But fince Men ought fooner to enquire 
into the Deqdsoftfieir.Non-age,thereforeLaw introduced thisReftriftion* 
Kow a Reftri&ion of a Priviledge plainly falls in with Prefcription, 
and is very like to the Ten Years Prefcription in Tutors Accompts. ido. 
That there- was great Reafon irithis Cafe to Prorogate the Time, fince 
Reftitution was to be implored againft the Husband himfelf, fhe being 
not only under that Reverentia MmtaJis (and the Abftaining in fcffett 

i 
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is like the Donation, and the Confequence tending to a DifTolution of 
Affe&ions, an Evil worfe than the Patrimonial lots ) but alfo Deftitute 
ofCounfel, and kept under the Ignorance of her Affairs; yea, under a 
juft and legal Authority , , (he her fclf being fab cur a to carry on the 
A&ion, which Diftinguifhes the Cafe from Rcftitutions with Third 

Parties. 

The Lords adhered to their former Interlocutor* and 
Found the Vtiviledge of Refiitntion $ Minority and 
Lefion, was Competent to the Wife, to Reftore ber 

jffer Sir OTA*? again g <Q eeds dwe fQ fa Huda*d y Attd Others de- 

AM? >> nw«f Agw /row torn ; i* regard fie was veftita 

viro. and immediately after Difjolution of the Mar- 
"'*£'* fi e Revocked and interned a Reduftionjbefore 
Diligence done at the Infisnce of ber Husband's Credi* 
tors. 

Gibfon, QWrTu 

DECISION LXXL 

» 

[ 17th Fehrusty 1715, 3 

Sinclair of Freefwick, 

( AGAINST 

Sh James Sinclair of Thirtieth. 

IN the AfcYion at the Inftanee of Sinclair of Fireefitnck, againft Sir Janus 
Sinclair, for Payment of a Debt owing to David Sinclair, from 
whom treefuouk had Right : The Defender pled Compenfation for 
500 Merks, as yet reftingofa Bond of iooo Mercs granted by the Hud: 
David Sinclair to him. 

*Anfwered for the Purfuer, That the Bond founded on was Null by 
A& of Parliament 1681, one of the Witnefles not being Defigned. 

Repljed for the Defender, That David Sinclair had Homologate the 
Bond, by making Payment of the one Half of the Principal Sum, and all 
the Annualrents, ana railing a Sufpenfion of the Bond, in fo far as con- 
cerned the other Half; where his Reafons of Sufpenfion were, the Pay- 
ments abovementioned, and an offer to prove Compenfation or Payment 
of the other Half by Sir Jams his Oath. 

^fp/jto/fortheftirfuer, That when Deeds are Null if fo jure, and by 
pofitive Statute, there can be no place for Homologation ; which can 
only take place where the Deed is not Null if Jo jure, but only Reduce- 
able and Quarrelable; fuch as a Deed on Death Bed,ora Deed after Pub- 
lication of an- Inhibition, &c. But in the prefent Cafe and others like it, 
'tis even fart juHcis, nor to fuftain Proceft upon fuch a Write, tho' no 
Objection were made by the Party : And the Form of the Writes being 
juris pubRci, private Parties cannot by an exprefs, far lefs by a Tacite 
Content, make that a formal Deed, which Law has Declared. Informal 
andNuH. 

The 



] 



■^"""^ 



Lords of Comcil andSeffion. 8 7 

X&e Lords fuftaiwd tte aAffs of Homologation fy Toy* 

ment of the *Awmake*ts, and, t be Half ef the Prim* 

After Be. Dmdtt, ? ^ w Sum, and by ratling a Suffenfum . .for the reft, 

Alter Dun.****. S and founding up* Reajons fir further Tajment, to 

Sufprt the Hand, as a Valid* axdTrobative Write* 

Alexander, Clerk. 

dec isiOisr lxxil 

Eodem Die* 

The Creditors of Mr. John Meinzies Advocate^ 

AGAINST 

Do&or Mtinzies and bis Lady. 

BY ContraG of Marriage betwixt Doftor Meinzies and his Lady ( fe- 
cond Daughter to Meinzies of fVeem)Mr. Johp Meinzies the Fatlierj 
obliges, himfelf to Provide 52000 Merks, to his Son the Do£or, 
and the Heirs of the Marriage, 65c. wherein alio a Liferent of 2 009 
Merks is Provided to the Doctor's Lady ; which in Cafe of Children pf 
the Marriage is Reft rifted to 100 Lib, SterL with Refer VAtiqn alfo of 
the Liferent qf 2 2 000 Merks to Mr. John hjmielf and h\* Lady : The p(K 
tlor's Lady's Portion, being. 8000 Merks*, and payable to the Hi^sband^ 
not to the Father. Mr. frit* having; inprtly thereafter become 'ft|ji» 
krupt : In the Ranking of his Credit ors^fuch of them as were .prior, to 
the faid Contra&, repeated a Redu£Uop ,upon the A& 1621,; alledgiht 
That the Jointure was E^or^iunt, became the Father, who is the, Oblt^ 
gant, was at the Time of Con trading Iniqlvent, and therefore it way 
Fraudulent in him to make fuch. Pro vil^onsia Ppejqdicq of his. Creditprs, 
which therefore ought at leafi to be Reftri&ed to, a Compe t eat r ProYi(^ 
on. 

oAnfcoered for the Defenders, That. Law only prpfumes Fraud from a 
Deed's beingGratuitous, where it is fq;Not only on thePart of theOWigan^ 
but of the Receiver, therfare whatever may beOhje&ed agaiflft ,Mr r 
Job*, yet as to the Dolor's Lady and. her Frejpds, who knew liptqinjgof 
hisCondition, theContiafr wa^ faiV^and. the Marriage m^deit Onqrou^ 
as to the Liferent; as was Decided 19th Janwrjr *6j6 % St atitft Id $ontU 
Brown, where the Contra ft, was the Liferent even of all the Husband 
had. tdo. In the prefent Cafe the Lifenan^. cpnfi(Jen"ng the Tochar an^ 
the Lady's Rank,, can never be Judged Exorbitant* pit). THq' the 
Tocftar was only payable to the; HM^nd, not tp the; Father, yet % this 
makes no Alteration ; for to whomever; it was payable, the Ljuly was 
obliged, and aftually did Pay, a i)d to whomever it was payable, fhp 
was to have neither mor* nor left Proyifion. , 

Repyed for the Purfucrs/T jiat it's unjyfl: the Lady fliould torfyt jud joe of 
Creditors, enjoy fo ample a Jointure as 2000 Msrks^when fl]e brought no 
more with her but 8oop* and which did flow by a "Volun tar Convey- 
ance from Mr. John Meinzies f who was Laffus r and the Payment Con- 
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t rived to be made to the Dofkor, left the Creditors might have affeQed 
the fame, if payed to Mr. John himfelf, as is ufual in fuch Cafes. So that 
the Conveyance of the Funds made to the Son, was the very Onerous 
and Mutual Caufe of theTochar, whi:h the Do&or's Lady got along 
with her ; and which Funds were truly the Credtors Money, fince Mr. 
John had nothing of his own to Beftow. 

Aflor Gry, &*•*"'? The Lords Fand the Lady's frovtfton loth One- 

Dundafi. Alter Graham > _ • _ • p . »• ^ "* 

Sir James Juftice, Clerk. 

DECISION LXXIIL 

Eodem Die, Inter EofcUm. 

IN the abovcmentioned Caufe, The Creditors having further infiflcd 
to Reduce certain Securities granted by the faidMr.Jobn for hisGood- 
Daiighttr's PrOvifion, upon the A& 1696, which declares all real 
Rights to be Reckoned as granted from the Date of the Infeftments, and 
Hot from the Date of the Deed, whereupon the Infeftments is to follow, 
when the Granter is under the Qualifications mentioned in that AQ : 
They alledged, That tho' the Date of the Safine be not within the 66 
Days of the Difponer's being Bankrupt, in the Terms of that Statute;yet 
the Regiftration of the Infeftment is within the 60 Days, and this being 
the Deed that makes the fame Publick, and renders it Effettual, muft be 
the Meaning of the A&, when it Speaks of the Date of the Safine ; For 
thus aPofterior Infeftment firft Regiftrate, will be preferable to a prior 
Infeftment thereafter Regiftrate. 

vinfwe red for the Defenders, That the Aft 1696, being introduced 
Treter juris Communis regulas, and having a RerrofpeS ro all Deeds 
done within 60 Days before the breaking ; and a further Preemption 
that Deeds, whereupon Infetfment may follow, are of the Date of the 
Infeftments to be taken thereupon, therefore the Words of the Law are 
.moft ftri£Uy to be followed. Now the Statute Speaks nothing of the 
Date of the Regiftration, but of the Safine only, and the Regiftration 
is a diftinft Aft from the taking the Safine, and therefore would have 
been noticed by the Aft, had the Legifhtor intended to have made the 
Prefumption draw down fo far : And then Parties would have been put 
upon their Guard to Regiftrate their Safines, fo foon as they were taken ; 
But the Law tharallows 60 Days ftanding in Force, it was Ojftional to 
the Lady to Regiftrate any Time within that Space. 

Refyed for the Purfuers, That whatever be the Words of the Law, yet 
Judges muft fo Interpret them, as that they be not rendered Elufory and 
InefFeftual, for the Ends Propofed.And the Fraud here being fo Palpable, 
and the Regiftration delayed to the very laft of the 60 Days, res ipfa lo- 
quitor } - that this turf* lucrum eft extorquendumi 

The Lords Fand, That in the Cafe cf the Wife, the 6 
f - ' *Days relating to *Deeds made lj a "Bankrupt 

* Commences 
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Commence from the 'Date of the Sajitte, and not 
ntOur ^Ulr^t" Z f rm the Date <f the Rigfftr*tiom ; *4»d therefore 
iM^k MtelGrab4m S R*?elledtbeReafons<fReducJM. * 

Sir James Juftice, Clerh 

DECISION LXXIV- 

Etdem Die. 

Mrs. Agnes Nicolfon^ 

AGAINST v 

_ < . _ _ t 

Sir James Sharp of Stonicbitti 

Tile Deceafl: Sir William Sharp of Stowehilt, (Srand-Uncle to the faid 
i Sir Jamesyhaving Married a Lady, with whom he got aeon fide r- 
ablc Portion, and having no Children, grants Bond to her for 
ioooo L£kSco£J>payabie and bearing Intcreft after his Deceafejand there- 
after grants a Difpofition to feveralDebts refting to him, Conftitute by 
Bonds, Tickets, Accompts, fcfe. in Pavours of Sir William Sharp of 
ScQtjcr.rig his Nephew, and Father to Sir James : Which Difpodtioa 
bears this Narrative* That his Nephew flood bound for him in Jeveral 
considerable Debts. After old Sir William's Dtcedfe,his Nephew did not 
represent him, but paid many of his Debts, taking Affignation thereto 
in Name of George Howat his Truftee, who thereupon leads an Adju- 
dication on Old Sir William's Eftate. And Agnes Nicolfon the Old Lady's 
Niece and Affigney, did alio withia Year and Day, lead an Adjudicati- 
on upon the abovementioned Bbnd, and now infills in a Proccls of Mails 
and Duties, wherein Compearance being made for Sir James Sharp Son 
to Sir William the Younger,he produces for his Title the faid Adjudicati- 
on, and crates Preference, becaufe Howafs Adjudication was led for 
true Debts, and Bonds of Borrowed Money ; whereas Agnes Nicolfon\ 
Adjudication is a Gratuity, which ought to be Poftponed to Onerous 
Debts. 

eAvfwered tor Mrs. Nicolfon, That file only craved to be admitted 
fan faffu with Howafs Adjudication ; and that Sir James Could not ob- 
ject againft her Debt, becaufe Old Sir Willi am hzA left fufficient Means 
to pay all his Debts, and this Bond alfo in Favours of his Lady. And 
further, That Young Sir William had accepted the faid Difpofition to a 
vaft Sum more worth than all the Heritage : So that it was prefumeablc 
he had bought in his Uncle's Debts with the Effeds of the Difpofition. 

Replied for Sir James, That the naked Acceptance of the Difpofition 
could never import Extin&ion of his Ad judication, in regard it was only 
a Right in further Security, nowife innovating the Conftitution of the 
Debt fecurcd ; and Sir James and his Father were under flo Obligation 
to ufe Diligence, either implicitly from the Nature of theRight, 1 or cx- 
prefly from the Tenor thereof: And therefore Mrs. Nicolfon ought to 
prove his IntromifEons : In which Cafe, he offered to prove the fame 
was applied towards Payment of other Debts due by Old Sir William, 

Z than 
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than what was contained in Howat's Adjudication, and therefore muft 
be impufed in Payment of thefe other Debts 

Dupiied for Mrs* Nicolfon, That the Difpofition being not only accept- 
ed, but effectually made ufe of, it is not relevant for Sir Jmes to faj\ 
That he can be found liable to hold Compt for no more than for what 
fhall be proven he did uplift, unlefs at the fame Time he produce the 
Bonds, Tickets, &c. which are difponed, and fay they are yet unpaid 
and undifcharged. ido. It was prefumcable, That young Sir William* 
who was apparent Heir to his Uncle, but refufed to RepreJent him, and 
yet did accept and make ufe of this Right, has recovered Payment of 
all thefe Debts, unlefs he produce the Documents of fuch as are not reco- 
vered ; and this chiefly becaufe he accepted this Right for his Relief of 
Engagements : And therefore feeing he refufed to Represent, he had 
no further a juft Title to thefe Evidents as his own, but for his Relief 
only, and quoad itltra he was but Truftee for Sir tl'illiamh other Cre- 
ditors. 

The Lords found the Defender muft Compt for fuch cf 

11 ; Aa £ r /^£ I the Deht$ tn tbe T>*lpcfitiv9, whereof the Inftrutiion 

Alter Nawt>. i cam tQ p u tather , s Qr his mjon Hand ^ t0 cxtingui fi 

his ^Adjudication. Vide ijtb June 171 5. 

Mackenzie, Clerk. 

DECI S I O N LXXV. 

■EoJem Die. 

John IVatfon of Sauchton^ 

AGAINST 

Tbmfon of Corfibill, and John Tod Merchant in Glafgow. 

nObert Hamilton Younger of IVrfhaw having Adjudged the Lands of 
/V Monkland, he and Monkland at length entred into a Minute, 1 where- 
by Wijhaw is obliged to dilpone the Adjudication to Monkland^ and 
he to pay a certain Sum therefore at diverfe Terms, declaring always that 
this is only a Corroborative Security, containing an Irritancy in cafe of 
not punftual Payment at the refpe&ive Terms, viz. That the Minut 
Jhouldbe void. Monkland accordingly made fome partial Payments, but 
did not keep his Days ; and in the mean Time Gabriel Thomjon and John 
Tod, Wifhawh Creditors, laid on Arreftment in Monhland\ Handstand 
obtained Decreets of Furthcoming ; which Monkland fufpended upon 
double Poinding : And thereafter Watfon of Sauchton, another Creditor 
of WtfhaWy Adjudges Monkland'sEfate, as belonging to his Debitor by 
vertue of the forefaid Adjudication, and now infiftsin a Procefs or 1 Mails 
and Duties againft Monkland and his Tenants. In which Procefs Thmi* 
Jon and Tod compearing, and craving Preference, becaufe of the Priority 
of their Diligence : 

It was sAuedgcd for the Adjudger, imo. That an Adjudication beinsj 
an Heritable Subjeft, is only tranlmiffible by fuch Diligence as Kcapabic 
to affeft Heritage, and fo not by an Arreftment. 2do. No Man can 

have 
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have Right to the Money due by Monkland, except he who is capable to 
difpone Wifh*w\ Adjudication ; feeing Monkland is bound to pay f pon 
Wtjhaw\ Difponing. Now an Arrefter having no Title to Wijhaw's 
Adjudication, can never difpone it, and therefore he can have no Claim 
to the faid Money, but W^^w's Heirs, or Sauchton, who hath Adjudged. 
pio. The above-mentioned Minut was only a Corroboration of the Ad- 
judication ; befides, that Monkland not having paid at the Terms prefix'd, 
all the Effe&of the Agreement is, That he muft have Allowance of his 
partial Payments out of the Sums in the Adjudication. 

eAnfwered for the Arrefters to the Firjl and Second, That there being 
no Infeftment on. the Adjudication, nor the fame expired, whereby it 
became a Right of Property, the Sum for which it was led "was ftill ar- 
reftable ; for fo it is in the Cafe of Heritable Bonds whereon no Infeft- 
mejit hath followed. To the Third Anfwered, That fuch irritant Clnufes 

^ are never ftriQly interpreted, but ftill purgable by Payment cum omni 
Caufa. And as to the Minute's being Corroborative, Anfwered, That 
a Party's retaining Right till he be paid, does not alter the Nature of 
the Sums to be paid ; but the Nature of % the Debt is innovate, tho' the 
Creditor has an Objection competent to hinragainft Difponing till Pay- 
ment, which makes not the new ftipulate Sum to be an heritable Debt, 
the Minute being a new Bargain. Nor is it unknown in Law, that an 
heritable Right may be a Security for a Subjeft of its own Nature Move- 
able, as in the Cafe of bygone Annualrents of heritable Slims; as was f 
found 18. February 1676, Wauch contra Dr. Jamifon. Laftly, The Sum' 
agreed on being in the Minute declared payable tofViJhaw, his Heirs, 
Executors, or Aflignies; this plainly fhows Wijbawh Defign, that it 
fhould be moveable : And there is here no Difference betwixt SuccefTors 
and Executors ; for as whatever is an heritable Debt in the Perfon of the 
Defunft, and would belong as fuch to his Heirs, may be affe&ed with all 
heritable Diligence. So what is Moveable in -the Debitor's Perfon, fo 
as it would belong to his Executors, may be affe&ed with moveable 
Diligence. 

Replied for the Adjudger, imo. That an Adjudication does not fall 
under the Comprehenfion of the Term Bond, or Obligation ; and it is 
only Money due by Bonds that the Aft of Parliament declares to be ei* 
ther Adjudgable or Aneftable ; Befides, the SubjeQ: of an Adjudication 
is not properly Money but Lands, which cannot be arretted, 2do. 
That it is not here pled, that the Minut fhould be fo void as Munkland 
fhouW have no Allowanceof what he paid, which were rigorous ; but 
when he gets Allowance, nihil illi deeft. And as to a Sum's being Move- 
able, tho' heritably fecured, Replied, That bygone Annualrents of an 
heritable Sum are Moveabb, becaufe they are held as uplifted, being al- 
ready payable ; but it is otherwife in the prefent Cafe, where Monkland 9 * 
Obligation to Wijhaw was exprefly Corroborative, and now in the Event 
the Adjudication is the only fubfifting Security for the Money. And as 
to the Difference betwixt SuccefTors and Creditors, Replied, That what- 

# ever a Man's Deftination may be with refpeft to his own Reprefentativcs, 
or however conftru&cd ; yet the Intcrcft of Creditors Strangers does 
not fall under fuch Interpretation : Nor is W a Quefiio voluntatis with 
them, fince they lead their Diligence upon the Faith of what is afted and 

Z 2 compleat. 
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compleat, and are not much concerned with what maybe in thelntcn- 
tion^of their Debitor. 

\aor jit*. HamU- * fhe Lords preferred the Adjufcer to the oArre/t- 

ioiu Alter Bofmt. 5 erSm J 

Robcrton, Clerk. 

DECISION LXXVL 

4 

Eodem Die. 

John Warrander and Robert Stirling, 

AGAINST 

John Alexander and Adam Tbwtfon, 

DUncan Luttit Skipper in TrefioHpans, by his Bill of Loading, 8tfi 
January 1712, obliges himfelf to deliver to Robert Stirling Mer- 
chant in Rotterdam, or Order, 20 Bags of Goods; and on the ioth 
of January thereafter delivers the Goods to Richard Sheriff in Treftm- 
fans, and takes his Receipt of the Particulars, viz. Muflins, Pepper, 
Callicoes, £$c. for which Sheriff obliges him to hold Compt fo foon as 
Luttit returned to Rotterdam, which was in May thereafter, he Indorfes 
Sheriff's Receipt to Stirling*, and he to Warrander his Correfpondent 
here. John o/llexander and Thomfon his Cedent coming to* know that 
there had been fome Goods lodged in Sheriff's Hand by Luttit, arrefts 
the fame upon a Dependance ; ^nd thereafter the Caufe being Advocate 
from the Inferior Judge, the Queftion came to turn upon this, Whether 
the Goods were pre fumed to belong to Luttit, (and in Confcquence to 
theArrcfter) or to Stirling? And, 

Itvtzse/llledgedfor theArrefter, into. That he was founded in the 
general Rule of Law, That Poffeflion prefumes Property; and therefore 
fince the Goods were lodged in Sheriffs Hands by Luttit } they were pre- 
fumed to belong to him. And *do. The Receipt being taken in his own 
Name, and Sheriff bound to be accountable to him, the Preemption was 
in Favours of the Arrefter, that they were Luttit\ unlefs the contrary 
were clearly inftru&ed. 

tAnfwered for Stirling and Warrander, That tho* the Rule takes Place 
in Moveables in general, yet not in this Cafe ; for a Skipper's Pofleffion 
by Goods being on Board of him, prefumes not Property ; but that the 
Goods belong to the Merchant, and the Skipper hath only naked Cuftody 
and Retention, like a common Carrier, ado. To what Burpofe fhould 
the Indorfation of Sheriff's Receipt have mentioned that the Goods were 
Stirling's, feeing all that was defigned by it, was a Warrant to Sheriff 
to deliver them : So that the only Deugn feems to have been that 
Luttit, fhould fatisfy his Truft, and Stirling have his own Goods and 
therefore the Order was conceived in plain and general Terms. 

The Lords Found, That fince Luttit by his 'Bill of Load- 
ing, dated the 8th of January 171 2, was obliged to 
deliver to Stirling, or Order, 20 'Bags of Goods ; and 

having 
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having on the 20th of the faid Moneth delivered to 

Sheriff 5 Peices of Callico, Six Teice of MuJ&ne, 

Aftors Jto- 1>«* } and 14 "Bundles <f Tipper, for which he took Sheriff's 

tS. *M&ffto- r Receipt in his own Name, and Oblidgement to hold 

gufon. j Compt to him for them. (And fine e Luttit in May 

thereafter, did order Sheriff to deliver the faids 
Goods or Prices to Stirling or Order, and took no 'Dif> 
charge of the B/ff of Loading from Stirling, That 
thefe Circumftances were fufficient to infer a Preemp- 
tion, that thefe Goods in Sheriff's Receipt were apart 
if the Goods contained in the "Bill of Loading to Stirl- 
ing ; and to elide the Preemption of Limit's Vroper- 
ty thereof by his Pojjejfion : Or his taking a Aeceipt 
from Sheriff in his own Name. 

Roberton, Clerh 

DECISION LXXVII. 

Eodem Die* 

Vifcotitit Of Trirnrofe^ 

AGAINST 

The Earl of Kojeberrji 

TH E lat* VJfcdunt of TrMrofe did Nominate federal friends to 
be Tutors and Curators to hjs Son, with Power to them or the 
Major Part tif thofe who fhould accept and be Alive ( his Lady 
being always fine qua noh ) td exerce, ifc. And lit cafe of my Ladys 
Marrying again, the Earl of Rofebervy is appointed fine quo non in her 
Place. Upon the prefent Vifcounta paling the Age of PupHlarity, all the 
Tutors declined to be Curators ( which they are allowed to do by the A fit 
of Parliament 1696 ) except the Earl of Ro/eberry, and therefore the Vi£ 
count takes out an Edi$ for choofing new Curator*, which coming in by 
Way of Advocation ; 

It Was •d/Wgfi for the Earl, That the Cafe was now to be con fide red 
in the fame way, as if it hid Occurred In the Qucrtion of the Acceptation 
of the Tutors, and by the Nomination, If none had accepted but the Vif- 
countefs who was Tutrix fine qua non, the Nomination would have held, 
fi nee not only no Quorum is named (and fa any one who accepted is fully 
impowered (but alio all Dubiety is removed by the Words of the Norm* 
nation, viz. The fore faids Terfons, or filch of them as Jball accept j which 
can "have no other Import, bat the giving the Power to any one who 
fhottld adcept, filice Tluralitas diverts ejjfe&us refpiciens, infingularita* 
Us refohitmr. Thus in Law, {fi fine Liberis decejferit ) tho' a plural Ex-* 
preffiori, yet is fully Anfwered by one Child. 

vinfwe red for the Vifcounf, Tnat the Alternative ( Or the major 7 art 

% of the •Acceptors) does a$ really and effectually determine a gnrum as if 

a particular Number had been named ; for thereby certainly it was the 

Father's Intention, that at leaft as many fhould accepr, as there ftill 

might be a Majority! for preventing any Stop iii the Managery. And this 

A a could 
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could not happen in any Number under Three, fince no Number 
under that contains a Majority. So that here indeed the Quorum ia 
fome Manner is lefs ambulatory or indefinite; fince it may be lefs or 
more according to the Number of the Accepters : But this is certain, 
and is plainly a Demonftration, that the fmaileft Quorum mud ft ill be 
the Majority of the Accepters, and confequently cannot be under 
Two, nor the Accepters lefs then Three. So that here the Cafe is the 
fame as where Curators are named, and a particular Quorum expreffed, 
and not fo many Accepters as make up the Quorum ; in which Cafe the 
Curatory becomes Null, 2$th January 1672, Sir James Ramfay contra 
MaxweJ. Further that the Quality o£fine qua non, did of it felf likewife 
ftiow, that it was not intended that the Tutory fhould fubfift in that 
one Perfon ; for zjinc quo #o» neceflarly fuppofes, that there muft be 
other Tutors a&ing with a lefs Power. Laftly % That there is a very 
reafonable DiftinSion in this Cafe betwixt Tutory and Curatory : For 
tho' it may be prefumed the Father's Will in dubio to prefer any one of 
the Tutors nominate, to a Tutor in Law : Yet in the Cafe of Curators 
who are only to concur and Aft with the Minor, Law has confidcred 
him to have a fufficient Judgement to make a fit Choice. 

Aaor no* Ken- ? The Lords found* That in the Cafe which hath hap- 
ncd,.A\tcTBofp*L 5 p^ the Fat h er > s Nomination hath failed, and 

that the Vifcount is at Liberty to choofe his Curators. 

Makenzie, Clerk. 

DECISION LXXVIIL 

[] 18th February 1715. ] 

» 

The Lord and Lady Lindoris^ 

AGAINST 

Sir James Steuart of Burra. 

TH E Deceaft Sir <Archbald Steuart o£*Burra having no Contract of 
Marriage with his Lady, difpones to her a little after the Mar- 
riage, the Liferent of his whole Eftate, and the Property of all his Money 
and Moveables ; but 6 Years thereafter he makes a new Settlement far 
fhort of the former, upon which (he was Infeft. She now with Con- 
courfe of the Lord Lindoris her prefent Husband, purfues Sir James 
Steuart her Son, for Implement of the firft Difpofition. 

winfwered for the Defender, That the firft Difpofition never came to 
be a binding Obligement upon the Husband till delivery, it being always 
in his Power to cancel and deftroy it; and by the Parity of Reafon toal : 
- ter or Diminilh it by any fubfequent Deed. 

Reflyed for the Purfuers, That there can be no Difpute in this Point, 
not only by Reafon that the Husband is Cuflodier for the Wife during the 
Marriage, but that the Nature of the Writ is fuch, as could only take 
Effefl: upon the Deceafe of the Husband, and therefore the Write was 
once a fair conftitutc Obligement betwixt them, whether delivered or not: 
Nor could he any more conceal it, than he could a Contract of Marriage, 
it being Donatio frofter Nut>tias y which comes in place of a Contract, and 
has the Marriage it felf and the natural Obligation on the Husband to 

* pro. 
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provide his Wife, for the Caufe thereof; which is certainly Onerous. 
2do. By our conftant Pra&ick fuch Provifions have been found irrevock- 
able; As 28th March 1635, Lady Laurifton, contra Lady Dun/pace, 
Where the Lords exprefly found, That tarn dos quam Donatio propter nup- 
tial, might beconftitute between Man and Wife after Marriage; and 
which being fo conftitute was not revockable, being done in Competency 
of Proportion. Which Dccifion further Determines, That where there was 
once a prior Bond made betwixt the married Perfons, that behoved to 
be repute in Place of a Cont raft of Marriage. 

A3or Lord Advo- j The Lords found the TSond of Vrovifion, tho* lying by 

^xNaffSt^A r ^ the Granter > the Tme °f hh Veceaje, not revock- 
Fergufon Senior. S *N*i except in fo far as it exceeded 4 competent 

Provifions 

Mackenzie, Clerk. 

DECISION LXXIX. 

Eodem Pie. 

Jean Titcairn^ 
against. 

ha^han 7)eans^ and Treftm of that Ilk, a Juftice of Peace. 

* . 

J}o4Iph Morton Writing-mafter, being under Diligence for a Debt con- 
-*** tra&ed by Jean Pitcaim his Wife, before tne Marriage ; Eitphan 
*Deans Relift of Robert Newlands Glover \ becomes Caution for the 
fame, and Morton having Abfconded, and Mrs! Newlands diftreft for 
the Debt, Ihe obtains a fummar Warrant from a Juftice Of Peace, with- 
out calling or certiorating Mrs. Morton, to Imprifon her till fhe fhould 
relieve her of her Cautionry : And the Tiecaufe in the Warrant is, That 
Mrs. Morton had circumveened Mrs. Newlands, and was guilty of & 
pfetneditate Cheat and Breach of Truft, was in meditation* fuga^ (fc. la 
ad Application to the Lords by Complaint ; 

It was Alledged for the Plaintiff, itno. That a Juftice cannot grant a 
fummar Warrant for Imprifonment, till the Party be cited and brought 
before him, except only where there is appearance of Breach of the Peace, 
as is plain by the Inftrufltions to the Jufticcs. zdo. That fhe being Vefli- 
ta *viro, could not be imprifoned for a civil Debt ; and tho' fhe could, a 
Juftice of Peace is not a competent Authority to Imprifon for fuch a 
Caufe. itio. That this was of very bad Confeqiience, for if a Juftice 
of Peace can grant Warrant for fummar Imprifonment, upon no better 
Inftru&ion, than a Parties figninga Complaint, all other Diligence will 
for cverccfafe: And poor People who are not able to find Cautioners, 
muft remain perpetually confined, and expofed to Humor or Ignorance. 

oAnfwered for Mrs. Newlands, to the Firfi, That upon any figned 
Complaint of a Crime, fuch as Adultery, Cheating, i$c. which are not 
done by Violence ( and therefore Tnot properly Breaches of the Peace, but 
fimple Tranfgreflions of the Law ) the Jufticcs can attack till Bail be 
found ; And even in capital Crimes, tho 9 they cannot judge, they can 
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Imprifon, and prefcnt the Criminals to the proper Court ; efpecially 
fince they were put on the fame Footing with the Juftices in England, 
Where if s nottour that almoft all Proceffes begin with arrefting the Per- 
fon. To the Second, That the Argument militats a gain ft: Mrs. Morton, 
Since her being veftita, was the very Reafon for ufing this Method, to 
attack her for Fraud, becaufc, fhe could not be reached in common Form. 
To the Third, That there was no Reafon to fear thcfe Confequenccs, 
Since, \mo. That it can fcarcc happen in an Age that fuch a complicated 
Injuftice fhould be attempted, zdo. No Body who can by ordinary Dili- 
gence force Payment, will reft fatisfied with a JufticeV Warrant, which 
atyflioft lands in Caution. 

The Lords found, That the Warrant granted by the 

K&otBofmci. 7 Ju/liceofTeace was illegal, befog for lmfri fining 

A,tcr - s a married Wife, for a civil Debt. »i*d therefore 

- found that the faid Juftice <f*Peace was liable in Ex- 
fences and Damn ages to the Tlaintiff. 

Roberton, Clerk. 

DECISION LXXX. 

Eodem Vie. 

Murray of Deuehar* 

AGAINST 

J$bn Grierfon Son to Sir Robert Grierfon of Ldgg* 

(gfOhn Grierfon having accepted a Bill drawn by John Hunter and 
T Robert Douglafs, payable to Michael Coulter Merchant in Gla{jww % 
*J and getting a Bill for the Equivalent from Douglafs ; the faid dou- 
glafs pays Coulter, and takes up the Bill from him, ahd an Indorfation 
to himfelf, and thereafter Reindorfed it to Coulter : But having deleted 
the Reindorfation, he indorfed again of new in Favours of Deuchar, 
who (after the Bill had lain over more than 5 Years) raifes a Procefs 
thereon againft Grierfon the Accepter .* Where 

It was pledged for the Defender, That tho' Bills of Exchange, when ^-t-'- 
recently granted, and pafs in Way of Commerce for Money advanced 
to the Drawer or Indorfer at the Time, are much priviledged, and look- 
ed upon as ready Money ; yet when they ly long over, or are given for 
Satisfa&ion or Security of prior Debts, then any Defence competent in 
other Cafes are competent in this, and the Perfon to whom the Bill is 
payable or indorfed, is only looked upon as a common Afligney. 

eAnfwered for the Purfuer, That the lying over of a Bill for fome 
Time, does not prejudge it : On the contrary, Bills of Exchange, tho* 
Holograph, do not fell under the ftatutory Prefcription of 20 Years, as 
is obierved by Sir George Mackenzie on that Statute, where he tells,That 
the Parliament did exprefly refufe to comprehend Bills of Exchange in 
that Aft. 

Replied 
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Replied for the Defender, That he did not plead that the Bill cannot 
be the Foundation of an Attion, but that it having lien over fo long with- 
out any Diligence done on it, T>euchar > % Acceptance of it ffiuft be wi< h 
the Burden of all the Defences that were proponable againft Douglaft 
himfelf, if the lame had continued in his Perfon, and as he had been Pur- * 
fuer ; and therefore, as Compenfation would have been a good Defence 
again ft < Douglafs i fo mud it be againft Dtuchari 

the Lords Found, That the 1SW not being Trote/fed 

MoKsBi>.D*»d*fe'} againft the- *4ccepter, nor Diligence don* thereon for 

Mtt'lfU.. y Pajment during the Sface of 5 Tears, Deuchar the 

lirdorfeb ft Mljf to be considered as a common oAjfigne). 

., a • Robe r ton, Clerk. 

DECISION LXXXL 

£ 19th February ijiy ] 

Catharine Stewnfwaod Mr. James Qilkn Adtoate, her Husband^ 

AGAINST 

The Children of the deceaft Bafflie Fife. 

( N 

AGainft the Interlocutor ptohountdd ill this Caufe the jd infant, 
finding, That in refpeff there wat hut vifr Subftttution to the Bat 
in the Heritable T5ond % upon the T)tath of the /aid Bar, the Succef- 
fion^ by the original 'Bond; would have devolved \i$on' the Executors of A lex • 
ander Stc venfon, in whofe Favours it was granted : Catharine Steve rfon " 
and herHtisbind Jdonow Reclaim upon feveral Grounds before proponed, 
and taowupon this fepa rate Ground, Thargranting the Succetfton would 
devolve upon the Executors of Alexander Stevenfon, as Heirs of Prdviflbn 
to Sujanna the Fiar; yet in this Vietf Baill ie Fiftfs Children muft fub- 
futxie, That Sufdnna^s Aunts, as her Executors, or neareft of Kih, were 
ferved Heirs of-Provifion to hen Which they had not done} nor were 
they of any Blood either to Alexander or Sufanvajbeing Children of Bail! ie 
Ttfe by another Marriage I So that upon the Foot of the above Interlo- 
cutor Catharine St evenfon : and her Brother, are the only Executors to ' ' 
both, and thereby preferable to the Ffes % who had produced neither 
Confirmation nor Service, as Heirs of Provifion in the Perfon of the 
Aunts; nor had they eonne&ed any Title in their Perfon from thefe 
Aunts, foas to exclude Catharine's Right of Blood, which, together with ? 
the Title (he produced from the Heir, was fufficient ad funddndatn litem % 
fincc fbe coulq always Confirm before Extratt: 

oAnfwered for the tffes> That '^Alexander Stevenfonh Sifters needed' 
neither Service nor Confirmation* becaufe the Tutor had faved them the 
Trouble, by taking the Bond to them Nominatim, which they accepted i 
of, and difponed their Shares accordingly : And tho* a Tutor Cannot by 
any Deed of his alter the Courfe of his Pupil's Succeflion, yet he can io' 
far better his Pupil and Succeffors their Condition, as to lave them the 
Trouble of Service or Confirmation, by taking the Right to the Succef- 
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fors Nominatim, who would have fucceeded by vertuc of the general 
Word Executors, contained in the firft Bond : So that in this Cafe the 
Substitution taken Notninatim to Alexander** Executors, on whom the 
Lords have found the Right "devolved, cftablifhed the Title fufficiently* 
in the Perfon of thefe Executors, from whom the Children of Baillie Fife 
derive their Right. * 

The Lards Adhered to their former Interlocutory hut re- 
mitted to the Ordinary to hear Tarties Trocurators 
upon this Tointj viz. If the Succejfion by the original 
ASores Sir Wai. Vrm^u £ *Bond would have devolved upon the Executors of A- 
Zifa^MfuS Zander Stcycnfon ; 1/ Catharine Stfcvenfon^m- 

ing, or as Executors Defignativc jervtng Hetr of 
Trovifion before ExtrsH, could be Preferred to "Baillie 
Fife\r Children, they not having Jbown any Right by 
Confirmation or Service ? 

Sir James Juftice, Clerk. 

DECISION LXXXIt 

Eadem Diu 

William 7)ougkfs Gadger, 

AGAINST 

Colonel John Ershme. 

COlonel Ershve having drawn a Bill upon his Salt Grieves for 420 
Bolls of Salt, payable to %4rchbald Ronaldfon Merchant in Leitb, 
the Bill is indorfed to the fa id William Douglafs ; but at the Time 
of granting the Bill the Colonel took Bond from Ronaldfon for 200 Bolls 
of Meal, the Price whereof was equivalent to that of the 420 Bolls of 
Salt; neither Party having performed their Engagements, zndRonaldfom 
breaking in the mean Time, *Douglafs the Indorfee, after 5 Years and 
odd Months, protefts the Bill for not Acceptance, and infifts againft the 
Colonel for Delivery of the Salt, or Payment of the Price thereof: And 
the Lord Ordinary having found, That the Bill, not being a Money Bill, 
was only of the Nature of an Aflignation, and that whatever was com- 
petent againft Ronaldfon the Indorfcr, was competent againft "Douglafs 
the Indorfee. 

Againft this it was Reclaimed and A Hedged for the Purfuer, That 
where the Law makes no Diftin£tion, neither can we. Now depraxi, In- 
land 'Bills for Fungibles, pafs as current as Money Bills ; nay, by exprefs 
AS of Parliament, ?6 Tar 1. 1696, Priviledge of Foreign Bills is extended 
to Inland ones, witnout Diftinction, whether drawn for Money or other 
Fungibles : And weft it otherwife, the Currency of Commerce would 
be vfcry much flopped ado. That this Bill had all the Requisites of a 
Bill of Exchange, viz. A Drawer, a Perfon on whom 'tis drawn, and ano- 
ther to whom 'tis payable, and that for Value received ; therefore it 
myft have the fame Priviledges. 

lAnfwered 
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*Anjwered for the Defender; That as regularly all Obje&ions are go id 
againft the Afligney that are good agajnft the Cedent; fo there is here 
no Exception from the Rule : For tho y Bills of Exchange be indeed ex- 
cepted, yet the prefent Bill can never have the Priviledge of thefe. For 
by that.Way of Arguing, even a Receipt of Goods would not be. good 
againft an Indorfee, if the Rfeceipt were nor marked upon the Back of. 
tha P recepti And the Reafon of the Difference is, That Bills of Exchange 
are in place of Moneys and contrived to fa ve the Trouble of Portage, and 
therefore muft have a Courfe as free as it has i tiut Bolls of Salt or the 
like, cannot pals in that Manner, nor is it ufeful for Commerce that they*" 
fhould ; and therefore have not the Priviledge of Bills, but arc only as 
Affignatiofls: Nor does the Aft 1696 give them that Privilege. For, 
\mo. The A& only concerns Diligence upon Bills, but determines not 
how far Exceptions cOriipetent againft the Cedent, are good againft the 
Afligney. ado. That A& concerns only Money Bills ; for it only extends 
the Aft 1681 anent Fdreign Bills, to Inland ones of the fame Nature; 
but the Aft 1 68 1 concerns only Money Bills, as j$ plain from its Rubrlck, 
Narrative. Statutory Part, £ff<\ Confequently the Aft 1696 concerns only 
Money Bills a Ifo : And therefore the faids two ASts rather argue againft 
the Purfuer. thus, That however our Laws have juftly given Priviledge 
t» Money Bills, yet the Legiflatwe never thought it ufeful or neceffary 
to allow the fame Priviledge to Precepts for Goods. To, the Second, 
vinfweredflhiLt this Bill wAntsan Effential forgiving it the Priviledge 
acclaimed, viz. That 'tis not a Money Bill, and no others are favoured 
by the Law. ! 

the Lords Fount, that the *Bitl not leiHg far Money, 
but a Salt ( BiV % and not Tfotefled, nor Diligence done 

Attn SvcTbomm'l therton for Payment, during the Space of 5 Tears and 

ZTjJ?fi^\ : J° me Mmtbs ->' her 'i ore William Douglafsr^/^r/^ 

was only to be confidcred as a common AJJigney. 

Roberton, CJerh 

DECISION LXXXIIL 

• ' Eodem Die* 

Fuiltrton of That-ilk, and Others, 

AGAINST 

The Earl of Kilmarnock, the Laird of Qcbikrit, and the £arl 
of DundomdcTs Chamberlain. 

IN this Caufe, as marked 19th N&vemUr 1714, the Lords halving 
found, That the Errors therein -mentioned were no Foundation fot 
Damages ; there is now a Reclaiming Petition given in by fuUarton^ 
and aAafwers thereto by the Juftices and 'DuudonaWs Chamberlain ; 
wherein moft of the Grounds above-deduced are again Reprefented : Bat 
the Petition points chiefly at the Chamberlain, whom it Terms imfrobus 
litigator* and therefore concludes him Punifhabie in the Terms of $ i« 

B b a Lift* 
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Ittft. defan. ttm.litig. viz. Ut damnum €ff imfenfas litis advtrfariofuoin- 
ferre cogatun ■ > • 

<t4npt>ered for the Chamberlain, That by the old Roman Law, the 
9A&10 C alumni* was competent for retraining of groundlefs Pleas, which 
run in Dcfuctude; fo.that in Jufliuian's Time, nay by the very, above- 
cited Tarag. the juramentum CalumnU fucceeded ; ana the Plaintiffs ha- 
ving omitted to put this Chamberlain to his Oath, if he had juft Reafrn 
to purfue them, they cannot afterwards charge him as an Imfr'obus liti- 
gator : Seing if he had deponed de Calumnia, that would have effectually 
■excluded all that can be pled againft him. 

Replied for FuUarton, That tho' the Judges did fuftaifl his Procefs and 
gave him a Decreet, yet one Wrong can never excufe another, fpecially 
confidering the Chamberlain was Origo malt. 

Duflied for the Chamberlain, That the Purfuer might as well fay, 
That an exceptionable Decreet ufed for Poinding, could not defend a- 
gainft a Spuillie, becaufe both were wrong, ado Injuftice may be alfo 
done to a Purfuer, and therefore he as fuch is not always Origo malt. 
The Commencement of this Action was agreeable to the Chamberlain's 
Truft and Duty, and what follow'd upon his Complaint was not of 
him. 

Triflied for Ftdjarton, That his Character could not excufc him, other- 
" wife a Fadior would be priyiledged to opprefs his Neighbours, if he can 
biit thereby Enrich his Matter. • 

The Lords Found no 'Damages due bj the Jufikes of 

A8or MDoutt. 7 Teaee : but found the Chamberlain liable in Damage, 

Altec**** 5. and r eflri8ed the 10 Lib* Stirling decerned by the 

Ordinary, to 5 Lib. Sterling. 

pibfon, Clerk. 

DECISION LXXXIV. 

m * 4 * 

Eodem Die* 

1 

Robert bgtis Chimrgeon in Quttoferry^ 

A GAltfST 






9 '" *'_^A 

AltArgaret Harvie having Accepted!* ItfD, payable to Robert luglis be- 
*■* ' fore the Carriage, which Ws not 'protefted j he, now infills both 

• Al JL1. TT.T.I J C~--D~^~mA~*.*~nA »lu t nJ ft .V4 .* n „ ... U_ 



Payajejrtfc 

vuig found the. Husband Liable for the Sum in the Bill, it not bearing 
Annualrenr,- but ordaining the Purfuer. t0 prove that the Husband was 
Lucratut by the. Marriage, before bo could be Liable, therefore. The 
PQrfuqr Acquicfccd in the. firft Part of the Interlocutor, as. being Confc- 
quential to a late Decifioo 1 $*b %uly 17 1 j, Watfon contra Gordon where 
the L^ds found, That a BUI did not bear Annual rent, in refpeft it was 
notPrstefted ; and therefore contended, that this Bill, for that Reafbn,not 
bearing Annualrcnt, muft aff eii the Husband, yr\u> Jure Mariti^wXd 

have 



• I. 



^ 
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have Right to all Bills due to his Wife, and not Proteftsd, .<£• quern fe- 
quunter commoda, i$c. But as to the 1 2d Part of the Bmj/tha : Purfuer 
Reclaimed upon the following Grounds : -' : ; /> ; . 

\mo. That as the Husband nath Right JureMariti to moveable Debts 
due to the Wife, fohe muft be liable for all Debts of that Kind due by 
her; which, as being founded on Natural Equity, and the Analogy of 
Law, and as arifin'g from the Communion of Moveables betwixt married 
Perfbns, isexprefly maintained by Sir George Mackenzie, Infi. T. 35. and 
Vilcount Stair, Inft. u Tit. 4. T. $2. ido. The Husband being an in- 
controulable Adminiftrator of the Goods in Communion, if he were not 
fubjeft to the Diligence of Creditors, till after a tedious and uncertain 
Procefs of Compt and Reckoning, whether the Husband be Lucratus or 
not, the Moveables in the mean Time might be conveyed away or em- 
bazled, and Creditors difappointed of their Payments, pio. The Huf- 
band is always found liable,even tor Heritable Debts in quantum Lucratus; 
therefore to make him liable for Moveables only in the fame Manner, 
would take away all Diftin&ion which Law and Pradice hath made be- 
twixt Heritables and Moveables, 

vAnfwered for the Defenders, As to a Bill's not bearing Annualrent 
when notProtefted, That by the A&s 1681 and 1696, Bills bear An- 
nualrent, in cafe of not Acceptance from their Date, and in cafe of Ac- 
ceptance and not Payment from the Day of their falling due ; and it was 
fo decided 8th June 1705, 'Blair contra Olifhant : And therefore the 
Term of Payment being in the prefent Cafe pad before the Marriage, the 
Bill is like a Bond bearing Annualrent ; <and if it were other wife, it would 
be in the Power of the Pofleffor ©f a Bill to make a 3d Party liable or 
cot as he thought fit. And as to the Decifion Wat jo* contra Gor-don, 
Anfwered* That the Speciality of that Decifion was, That the Executors 
of the Poffeffors of the Bill were purfuing, and the Debitor did not know 
to whom to pay, until they had made up a Title, and fo he was ftot in 
Mora ; therefore the Lords thought it not reafonable that he fliould be 
burdened with Annualrent. 

As to the Grounds of the Petition, with refpeft to the Husband's being 
Lucratus, vinfwered, imo. That the Ordinary's Interlocutor is to be 
underftood in termini s habilibus, viz. That if a Man fhould be found 
liable for the Sums in a Bill, it muft be underftood to be to the Extent of 
the Moveables that Jure Mariti he got by the Marriage. And this is 
certainly the Meaning of all our Lawiers, fuch as St sir, Mackenzie, &c. 
writing on that Subje£b ; and is clear from Dirleton, T. 1 06. A nd as to 
the Diftindion betwixt Heritables and Moveables, Anfwered, That the 
Defenders were not concerned to argue what EfFeft the Wife's heritable 
Debts may have againft the Husband's Moveables, which is a Point that 
the Vifcount Stairs owns to be dubious ; but that it is enough for them 
to fey, That the Husband ought to be but liable for the Wife's Debt, in 
as for as he has her EfFeQs, whether Heritable or Moveable, which is 
confirmed by a 3d Decifion, Gordon contra Lady Gight. 

The Lords Found the Husband liable for a Moveable 
*Dtbt f whether he be Lucratus or not by the Marriage*, 

C c *Bttt 
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ASor Bimi»g s \ \ ;. 'But. their Lorifbifs Determined nothing as to the *Bii 
Alter *#. . •/£• '. • in Queftto . 0H i f reftrved to the Tarties to be beard 

before the Ordinary, Whether the Jame be Ht fit able 
' or Moveable. 

Gibfon, Clerk. 

DECISION LXXXV. 

[ 23d Febrmtry 1715. ] 

WtU'iam Bowls Sollicitor in Exchequer, 

AGAINST # 

Sir John John/ton of Caskicien 

SI R John Johnfton being Cautioner to the Town of Aberdeen for 
one Dowglafs Baxter there ; and having a Bond of Relief in the 
ordinary Terms, upon Douglafs's Death William 'Bowls obtained a 
Gift of Baftardy ; and Sir John infifted for Payment againft the Dona- 
tar, Libelling upon his Bond of Relief, and alio for another Sum of $< 
Lib. Scots, due to him by the Baftard. In this Procefs Sir John acknow- 
ledged upon Oath Payment of 36 Lib. Scots ; and at the Advifing his Oath 
gave in a Bin for Expences, which was refufed,and fo the Decreet went 
out, as to the Bond of Relief, in the Terms of the Libel, decerning the 
Donator either to Free, Relieve* &fc. or make Payment of the laid Sums, 
t$c. after the Form and Tenor of the faid Bond of Relief in all Points. 
In a Sufpenfion of this Decreet, the Point in Queftion being, Whether the 
Tenalty of the fofl 'Bond by Douglafs to the Tow* of Aberdeen, is dot to 
the Cautioner ? The Donator contended, It was not. 

Becaufe, ltno. The Charger having infifted upon the Alternative of 
Payment, to which no Penalty is taxed in the great Decernitor, could 
not therefore now charge upon the firft Member of the Alternatives to 
relieve him of the Bond and Penalty therein contained, tdo. That there 
was no Penalty ad je&ed to the Bond of Relief, but only in that granted 
to the Town of ^Aberdeen \ to which, altho' Sir John obtained Affigna- 
tion upon Payment, yet the Town did not exa& the full Penalty, ph. 
That the Donator is in the Cafe of an Executor, who muft have a De- 
creet for his Warrant, and therefore liable in no Penalty nor Expences. 
4*0. No Penalty or Expences here, becaufe of the Tins fetitio, Sir John 
having received 36 Lib. as faid is. 

vtnfvvered for the Charger, That here there was only a Penalty era. 
ved, and the Lords do often refine Expences where Perfons have been 
Litigious, and yet fuftain the Penalties in Bonds for reintburfing the 
Damages the Creditors may fuftain on account of the Expences depurfed. 
And the Decreet, tho* it aflbillies from the 36 Lib. yet decerned for the 
reft of the Libel ; now the Penalty was eKprefly Libelled on. ado. That 
tho' there be no Penalty in the Bond of Relief, yet it obliges Douglafs to 
relieve Sir John of the Penalty contained in the firft Bond, or pay it to 
him ; and therefore he having failed in the Firft, it was juft to Decern 
him in the Second. $tio. Tho' the Donator muft have a Decreet, yet 

that 
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that can never excnfe his extraordinary Lftigknafiaeis. 4/0. That there 
was no Tlus Petitio ; for at CotffneifteBiem: of Sir John's Pfocefs the 
full 5 5 Lib. was due : But it having depended long. Sir John in the In- 
terim recovered 36 Lib. by a forthcoming, aiul fairly in his Oath ac- 
knowledged and attowM the fame. 

The Lor is teftri&ei the Penalty of the "Bond granted 

After <?«*»*. ? to the Ttta/hrtr df Aberdeen ; wherein the Charger 

aim mrn. s W4(f i(md wifb p^^ fa Bafiwrdy to the Sums 

faii iy the Charter, to the Creditor. 

1 

t * 

Sir James Juftice, Clerk. 

DECISION LXXXVI. 

Bodtm Diei 

nomas Sfettce Writer in Edinburgh^ 

AGAINST 

« 

ft 

Sir Adam WJbiteford of Blairqubm. 

SI R o/Utm feeing Superior of fom« Part of dm Eftate of 'Balvennan 
railed Reda&ibn and Itnpnobatiofl agaroft Shato of £«>/, from 
whom the ft ids Lands had been purcWcJ by Joktt 'Binning ; in 
which Summons heaUbcalfe the (aid >&«, as he who had been in Pof- 
feflion of the fatds Lands, wherein he calls for Production of all .-their 
Predeceflbrs Writs, i$c. and at length in February 1707, obtains a De- 
creet of Certification. Bnt Thomas Sfence having, after Citation in 
this Procefs, but before pronouncing Decreet, led in Adjudication, he 
now charges Sir lAdam the Superior to receive him ; which Charge being 
fufpended upon this Reafon, That John *Binnwg% Right being improven 
by the Certification, Sir %4dam was not obliged to enter the Charger as 
an Adjudger from him. And Thomas Sfence having A nfwered, That his 
Adjudication being before the Decreet of Certification, and 'Binning 
thereby Denuded, he the Adjudger ought to have been called in the Im- 
probation ; which not being done, k was Null as to him. So that the 
Queft ion turning upon this, via. Whether the Superior, when infixing 
in this Process, be bound to take Notice of an Adjudger, whole Adjudica- 
tion was led prior to pronouncing Decreet, by After-Citation ? 

It wa* nAUedged for the Superior, That whatever may be fa id of Third 
Parties Infeft and Holding of the VafTal that they ought to be called, yet 
that was never extended to the Vaffafe Creditors Adjudging, who have > 
done no Diligence to obtain theflt&lves Infeft Holding of the Superior : 
For this were a great Hardflsip upon Superiors, fince Adjudgefs may 
po fiefs within the Legal, without taking Notice of the Superior. And 
tho' a Superior by pontive Statute (contrary to common Rules') be bound 
to receive an Adjudger, yet he cannot be obliged to take Notice of him, 

C c 2 but 
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but when he charges him to Infeft ; which if done out of Time after the 
Superiors Decreet of Certification, 'tis his own Fault in not doing ti- 
meous Diligence, but this cannot prevent the Effeft of the Certification. 
<zdo. Albeit the Calling an Adjudger were neccflary, yet it was impoflible 
in this Cafe, where the Improbation was depending before th^ Adjudi- 
cation was led, yea before Summons raifed. 

aAnfwered for the Adjudger, That a Superior cannot pretend that a 
publick Diligence, fuch as an Adjudication, which within a fliort Time 
after pronouncing, is by our Law put into the publick Records, is fuch 
a Right as he is not bound to notice. Befides, That an Adjudger differs 
in this Point from a Creditor, by an heritable Bond and an Infeftmenr, 
holding of the Vaffal ; for that is only a fubaltern Right, and may be 
latent, but the very Property of the* Suhjed is vefted in an Adjudger ab- 
fblutly, if not redeemed within the Legal, whereby he is immediatfy in- 
titled to an A&ion againft the Superior to receive him. So that an Ad- 
judication is not only a publick Right, but fuch an one as Denudes the 
former Vaffal. zdo. A Decreet of Certification is not of the Nature of 
Declarators upon feudal Dclinquences, whereby the Vaflals Right is 
made retro void ; for it can never be understood to have any further Effcft 
than from the Date of the Certification : So that any inchoate Diligence, 
much lefs a compleated one, fuch as this is, can never be prejudged 
thereby. 

The Lords Found, That the Superior was only b<mn& % 

in an %4Hion of Reduction and Improbation, to call 

Us Vaffal or bis Rcfrefentatives, and thofe in Tt>f> 

jeffton ; "But was not obliged to call an Adjudger of 

the Vafals or Sub-VAfldS) whqfe ^Adjudication was 

after the Date of the Citation in toe Improbation. 

Roberton, Clerk. 



\ABor Sir Ja 
art. Alter Sir 
Fcrgufon* 
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DEC I S I O N LXXXVIL 

Modem Die. 

Elifabctb Getty and others, 

AGAINST 

The other Creditors of Mmtnush and their Fa&or. 

pLifaheth Gettie and others, Creditors of Mommusi, having arretted on 
*~* their perfonal Obligements, in the Tenents Hands, *Alex*ndtr Teirie 
Mommusk's Chamberlain, does neverthelfs take up the arretted Money- 
out of their Hands ; and the other Creditors having thereafter got the 
Eftate fequeftrate in the Hands of James Man as Fa&or by the Lords, 
with Power to him to uplift Rents, &c. And call Tierie to an account : 
And going on alfo in Adjudications, fcsfc. The Arreftcrs raife a Forth- 
coming, both againft the Tenents, and alfo call Tierie as he who uplifted 
the Rents afTefted by them. Man alfo the Creditors Factor infifts againft 
Tierie and their Tenents for the bygone Rents, and the Sums uplifted by 
Tierie from them. This having occasioned a Competition, the Point in 
Queftion was, Whether thefe Arreftcrs have a Right of Preference to 

thefe 
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thcfc Rents, and to Re pete the fame from Tierie, tho* no Arreltment 
was ufed again ft him ? . Or if Man the other Creditors Fa&or have a pre* 
ferable Title to the Ballance in Tierit's Hands, arifing from his Intromif- 
fions with the Rents arretted ? 

It was oAUedged for Mam> That by his Commiffiofl from the Lords, he 
was impowered to uplift \ Not only the Rents, from the Tenents, but 
likewife to call Ticrit the common Debitors Chamberlain to account for 
his Intromiffions : And that the fa ids Arreftershad not affe&ed the Bal- 
lance in Tierie's Hands ; and therefore could not in an A&ion of Furth- 
coming obtain Decreet againft Tierie. 

oAnfwered for the Arrefters* That the faid Ballapce belonged to them, 
. becaufe it proceeded from Tierie's Intromiflions with the Rents which 
they had arretted in the Tenents Hands : And his Intromiffion being as 
Chamberlain to the common Debitor, was obnoxious to their Aftion of 
Forthcoming in the fame way with the Tenents; fince the Arreftment 
was a nexus realis, affording an Adion of Repetition againft any Intro- 
metter ; nor could a voluntary Payment difolve it. So that thefe Rents 
could be only uplifted by Tierie cumfuoonere 9 and confequently he liable 
here, thtf no new Diligence was ufed againft him. 

Re fixed for the other Creditors, That they had raifed Summons of 
Adjudication before the Arreftments were ufed : Now Adjudications 
give Right to the Mails and Duties before Arreftcftents. 

. Duply ed for the Arrefters, Thar they were only feeking Preference to 
bygone Refts, and Rents of the Term current, before any Adjudication 
was compleat; for till then no Adjudger could compete with an Arrett- 
ed for Mails and Duties ; as was found 2d July 1667, Lifter contra *AW 
ton and Kjith\ far lefs is a naked Summons of Adjudication tabe notic* 
ed ; for whatever that may operate againft volpntar Deeds of the Debi- 
tor, yet it has no Bffc& againft a lawful Creditor ufing Arreftment. 

. ■ 1 " The Lords found. That Pierie the Chamberlain* hav- 

ing Intrometted with what was&Arrefied in the 2V 
\A£tar Hdj. Alter ? nen ts Hands y he was liable to the %Arreflers for 

m * the lathe % %And therefore pi f erred the virrefters 

to Man the jubfequent Faaor, as to the TSallance in 

Ficrit's Hands, info far as their oArreftments gave 
them Inter eft therein, or extended to. 

Roberton, Clerh 

■ 

DECISIO N LXXXVIH. 

Eodc* Pie. \; ' i . 

Brigadeer Trtftm % 
• against /:'.' 

Colonel John Ersfonc, 

HT^ H E Brigadeer haying purchased the lands oiVaUyfttliy Qvtrtoml 
■\ ' JL~ *Pitfml)> and others, as higheft Offerrer at the Roup, and given 
Bond for the Price, prefents a Bill Craving bis Bond may be given 
up to him, becaufe he had paid the Price to the Creditors conform to the 

D d Decreet 
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Decreet of Ranking. And having alfo given a Scheme of the Price and 
Debts, Colonel Er shine a Creditor gives in this Obje&ion a gain ft the 
fame, viz. That the *Brigadeer by the Scheme laid the whole preferabje 
Debts, fo as to exhauft the Price of Valeyfeild, without taking any Part 
of them out of the Price of Overtoun and others, upon which thefe Debts 
are alio preferably Ranked ; and this to the Colonel's Prejudice, who is 
Ranked upon Valeyfeild* after thefe preferable Creditors, but is not 
Ranked upon Overtoun f £$c. 

oAnjwered for the *Brigadeer % That he may ufe his Securities in tbe 
tfioft profitable Way for himfclf : Nor does thereby any thing in emu- 
lation of the Colonel, but only ufes his Right in a warrantable Way, and 
may draw his full Payment out o^Valeyfeild, without any Regard to 
the ColonePs Debt : Specially fince otherwife the "Brigadeer would be 
cut off from the Payment of thefe Debts affeding thefeparate Eftate, 
which is untouched by the ColonePs Diligence. Whereby it appears, That 
the Brigadeer is not taking this Method, in amulationem ; nor can any 
Creditor give Rules to another, how he h to ufe his Diligence, fince 
thereof he is Liber Moderator £«f Arbiter. 

Replied for the Colonel, That as thefe preferable Debts were* general 
Burden afle&ing the whole Eftate, fo they aflfe&ed nor one Part more 
than another, and therefore the different Parts were according to their 
Value to confer their Proportions for difcharging ; this common Burden ; 
and alrhd' the Creditor might diftrefs any one Part for the whole, yet 
that did not alter the natural Tye on the refpe&ive Parts for conferring 
their Shares to their joint mutual R*lei£ And in fuch Cafes very often 
eur Law and the Lords Praftice, order Affignations, after the Example 
of the Roman benefuium cedendarum %4&kmm. 

9uPUed for the "Brigadier, That nofbch A (D gnat ion war ewr ordain* 
ed to be granted, where there was an evident Prejudice thereby to the 
prior Creditor, to the exclulioa of his other Rights. As was decided 
in the Ranking of the Creditor of the fame Eftate of Valeyfeild, betwixt 
thefe lame Parties contending. 

tbe Lords found* That tbe Brigadeer may affeH tbe 
Lands of Valeyfeild, with the Debts which are 

HayfaPnjhn. 7 preferable on the whole SuijeS exPofed to Roup, to 

thgi^ I tbe EfeB be may get Payment of bis otber Debts, 

affefttngPartfcular Subjetts, which he may ufe to bis 
own be&Mvantage, without Emulation to Colo- 
. m! Erskine. ' Gibfon, Qkrh 



DECISION LXXXIX. 

Etdem lie. 

Sir John Clark of Tetmy-coeL 

AGAINST 

Captain William Tfeflm and others. 

*Tp HERE being a Competition betwixt Captain Treflbn &c. and 

* Sir John, concerning the Patronage of tbe Paroch of tafwade, by 

rcafon of an incident Qjicft ion about, the Difyofiitc of the vacant Stipend, 

and 
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and the Treflons having founded on an Inhibition at their Inftance, prior 
tothe Difpofition of the Patronage, by John Tre/lon to Sir John Nicolfm, Sir * 
John Clark's immediate Author ; Sir John made Two Obje&iops againft 
the Execution of the Inhibition at the Market Crofs of Edinburgh, Peer 
and Shore of Leith, the Party being out of the Kingdom, viz. imo. That 
the Execution did not bear Three Oyefles, and publick Reading thereof. 
zdo. That the faid Execution was not figned or marked by the Clerk- re- 
giiler of Inhibitions, in the Terms of the 119 Aft jth Pari: James. 6th. 
oAnJwered for the Inhibiters> to the Firft Obje&ion, That the Citation 
of the Party at the Market Crofs, Peer and Shore, €sfc. is in place of the 
perfonal Citation at the Dwellihg Houfc r when the Party is within the 
Kingdom; and that in neither of thefe Cafes the Three Oyeffes are re- 
quired, and that the affixing of the Copy at the faid refpe&ive Places is 
fufficienttocertiorattheLeidges, that the Party Inhibited might be ac- 
quainted by and through them : Since the Inhibition concerns the Leid* 
ges more than the 'Party himfelf, if they be duely Certiorate, and the 
Formalities obferved in the Citations to them* zdo. That there was a 
Decifion 1.5th February 1681. Gordon contra Forbes, remarked by my 
Lord St air i and zn *A& of Sederunt, made upon that Occasion, declaring 
that in all fuch Executions thereafter, it ftioitld particularly be expreft : 
that Three Oyeffes were given, 'tjfc. otherwife the. Lords would not fuf- 
tain the Execution and the Execution now quarrelled being in 1675 before 
that Ad, ought to be fuftainedv the Aft having no retroipeft. 

Rep lied for: Sir Job** urn That Law reqqirihg Forms of Execution 
againft thofe out of the. Country, quite different from thofe at the 
Dwelling Houfe or Pferfonally Apprehended; the Argument cannot hold 
that becaufe Three Oyeffes are not neceflary to a^perfonal Citation 
or at the Dwelling Houf<r v therefore they arc not neceflary to a Citation 
out of the Country : War h fibe-batfe affixing* without the Oyeffes any 
better in this Cafe, then the afiking at the Dwelling Houfe without the 
fix Knocks* t^c. i^dlt^gtatis^diUwm^ that'the ^affltinjg is fuiBcientior 
certiorating die. Leidge% for many may hear ;the Citation when oppniy 
proclaimed, who cannot read the Copy nor have Accefs to fee it, it be- 
ing coran*oaly\ foon Torn off * Nay T the Inhibition indeed concerns the 
Party more tnantheLeidgesy finer 10 tyes-up-his' Hands, and breaks his 
Credit; and w hem be f* duely > certiorate, he can ftop Registration by 
. purging the Debt. And as ta die Decifion and oAttof Sederunt 1681, 
1 mo. The Cafe oftfaac Citation was upon a Summons, which indeed is 
not fo nice, as that upon an Inhibition. ado. The Lords did not fuftain 
the Execution withourthe Ojreffe. %tia* The JA£k dpei plainly declare 
what had been Law, but that the fame had been negle&ed by an evil 
Cuftom. 4ft. The Queftion only there was, whether the Words ( after 
few/*/ fr£/fe^ alio to be add- 

ed : But here the Execution ac*infr the/ Party, does not bear ( after 
lawful publication ) nor. the TEre&Oye$e^ nor ( after reading of the 
Letters.) - 

Theljr&sfuflainedihel!^ That 

. *& °??*£** % th* Execution thereof at the Tver andShore <tf Leith, M 
Sir A* **+* S na jf far mee 0y ^ u v pbtickReafw& ttorert 

Alexander, Clerk. 
Dd 2 DB- 
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DECISION XC. 

• 

< Eodem 2)if, Liter Eofelem. 

AS to the Second Objedion or Nullity, %Anfwered for the Inhibiters, 
imo. That the Execution at the Market Crofs is marked* ido* 
That the Execution is recorded with the Letters, which makes 
the Publication, and that the figning by the Clerk was not defigned for 
the Security of the Leidges, but for the Ufe of the Ingiver, that he might 
know when and where the Executions were Regiftrate : For at this Rate 
ContraQcrs might be put to go to the Ufer of the Inhibition, to fee 
Whether the Execution were marked or not, and oblige him toexhibite 
them, on Pretence, that if they be not Marked, he may lawfully contrail. 
And that the Cafe was like a Meffcnger delivering a Copy not bearing 
the Witnefies Names to the Execution ;for tho' he may be Puniihcdtfen 
that account ; yet the Execution will not be Null. 

Replied for Sir John to the Ftrft, That this makes a gain ft the Inhibiters, 
Since it proves what was Cuftom as well as Law. To the Second Re- 
plied, imo. That the Words of the Aft are exprefs, and an Irritancy ad- 
je&ed, 2do. That the marking the Execution does rather concern the 
Leidges than the Ingiver, ^nd was calculate, that it might not be in the 
Power of Parties to ehange Executions after they were Regiftrate: Or 
in cafe one of them were loft, to make it*up. And it's likewifeaChec/c 
upon the Clerk, that he may not Regiftrate a Copy inftead of a Princi- 
pal ; For otherwifc he might Regiftrate a Copy before the Inhibition 
were execute, and then the Execution might be made up, ex foft fa&o. 
And as to Controllers obligeidg the Inhibiter to Produce, fcfJV. Replied^ 
That by the fame Reafoning, a fbrg'd Execution fhould be good if Regi- 
ftrate, oecaufe otherwife ( according to this Argument ) a Party might 
oblige Inhibiters to produce the Executions to fee if they were forged or 
not : Nor is there any Parrallel betwixt this and the MefTcnger's not in- 
fert Witnefses, tic for if fuch a Copy were given, the Party would 
not be obliged to Anfwer, 

The Lords juftained the Nullity of the Inhibition, viz. 
K&oxGry: Mi* \ That the Execution at the Msrket Crofs of Edin*. 

Sir Wdtcf Trhlh. J hurg ^ ^ m ^^J andfigned ty the C/ ^ im , 

the Terms of the 11^ *i& 7th Tarliament James 
Sixth. Alexander, Clerk. f 

DECISION XCL 

Eodem Die. 

Andrew Majoribanks of that Ilk, 

AGAINST 

Nishet of Virktom. 

§ 

nJ«4joribanks as having Right by Progrefs from fVwdcoclJale to jooo 
Wl Merks, contained in a Bond granted to him by Sir John Nisbei of 
Dirhtoun in anno 1676, and 604 Merks contained in a Decreet of Furth- 
coming 
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coming in <Anno 1685, infifts againftthe now Dirletoun^ on the Pa dive 
Titles for Payment, 

• lAtiedged for the Defender,, That he could not be Liable for the Prin- 
cipal Sums, but in the Terms of the Lord r DirIetoun's Bond r whereof the 
Term of Payment is not yet come, the Principal Sums being only pay- 
able at the firft Term olCanilemafsov Lambmafs, after the Lands of 
Fentonbarns and others difponed by William Confer to him, fhould be* 
Purged, Disburdened, Freed and Relieved of the Infeftment of. Apnual- 
rent of 500 Merks Yearly,difponed out of the fame to David M'cuUoch of 
Good-trees. 

oApfwered for the Purfuerj That the Incumberance is fu&ciently 
Purged, in fo far is the Infeftment being granted in oAnuo 1623, thq 
fame is how long Prefcribed. ido. Dirletoun hath been 'now near 40 
Years in Poffeffion of the Lands, fince his Author Purchased the fame ; 
So that he is Secured by the pofitive Prefcription, he and his Author ha- 
ving Poffeft without Interruption or Diftrefs. 

Reflyed for the Defender, That the Prefcription is not Dirletowfs con- 
cern to Debate, that being the Buflnefs of M'culloch's Heirs, who can- 
not be Concluded by any Debate betwixt Marjoribanks and Dirletoun : 
And if this Pretence had been enough, Sir JohnNisbet needed not have 
detained a Sum in his HaAds, effeiring to the Infeftment of Arinualrent, 
it being Prefcribed even at the Time of granting the Bond* 

r Dupjed for the Purfuer, That the Prefcription was not jus Tertii to 
"Dirletoun ; for he having founded his Defence; on M'cuUoch's Right, what- 
ever was Competent to remove him, was alfo Competent againft the % 
Defender. Nor was there any need to raife a Declarator of Extin&ion a- 
gainft M i cuUocW& Heirs* becaufe Prefcription had as efFe&ually E<* 
tinguilhed the Annualrent, as if it had been attually Renounced* 

The Lords found the *De fender ought to fay the 
Sums Libeiled, the Purfuer giving a Difchargi 
with ab/olute Warrandice ; wind finding Cauti- 
on to Relieve the defender of the Infeftment of 
Annualrent : Which Caution is to Subfifl for 
Ten Tears ( in Cafe there be no *Diftrefs within 
that Time ) from the Date of "Payment % 

■ 

Sir James Juftice, Clerk. 

DECISION XCIL 

C 7& 3fa»e 1715. ] 

Alexander Tmedte^ 

AGAINST 

» 

* • 

John c Oin and others- 

■ 

Alexander Twee die having Sold a Stock of Sheep to John t bin i for 
** which he got bis. Bond ; He Regiftratc him at the Horn, and a 
few Months thereafter, endeavouring to Poind, he found the Sheep dif- 

Be • ' . * " pofed 
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Alter Bennct. 
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pofcd upon to fome Neighbours ; and having Arretted in their 
Hands, and purfuing a Forthcoming, they Deponed, They had got the 
Goods, but that they had Hought them, for "Payment of Debts due tb 
them by the Common Debitor, or wherein they were Cautioners for him : 
But for thefe their Debts, no Diligence fave Regjftrations of their Bonds 
.was ufed, and the common Debitor ft ill continued to Trade in Buying 
and Selling Sheep, £$c. 

Tweedie now infifting upon, the latter Claufe of the A& of Parliament 
1621, and Alledging, That he was in the precife Words thereof; Be- 
caufe he had ufed Diligence to affe& his Debitor's Goods, by a Regiftrate 
Horning againft a Bankrupt *nd Divor ; And that the other Creditors 
had obtained Payment ( by the partial Favour of the Debitor ) tho' Pofte- 
rior to him in Diligence ; and therefore he had good Aft ion to Recover 
what was thus Voluntarly paid. 

And the Co-Creditors Defenders, having *4Uedged, \mo. That there 
was a difference betwixt "Bankrupt and Insolvent, and that the Law was 
only to beunderttood oftheFirft; and here the common Debitor was 
not Bankrupt, ido. Betwixt Creditors Partakers of the Fraud, and 
thofe who are not. \tio. Betwixt thofe who had got Payment, andfuch 
who only were compeating for Preference, on a Subjeft yet outftand- 
ing. 

Jnfwered for the Purfuer, 1 mo. That there is a difference betwixt 
Bankrupt by the Aft 1696, fo to Operate the Effeft of that Law, and 
Bankrupt by the Aft 1621, to afford the Benefit of that Aft: : That left 
is requiflte to make one Bankrupt by the latter than the former ; becaufe- 
the Effeft of the Aft 1^21, is nothing (o general asof the Aft 1696. So 
that withrefpeft to theBenefiteofthe Aft 1621, it was fufficient that 
a Horning was Regiftrate againft the common Debitor. And this was 
fo found nth December 1691, the Creditors of Langtoun Compeating, 
obferved by the Lord Stair, Inft. Tit. Reparation, §. 1$. For there, tho* 
Jingle Infolvcncj was not fuftained, yet joined with legal Diligences, begin- 
ning to be Railed and Execute, was found fufficient. As to the fecond 
Point, oAnfwered, That it makes no difference as to this Claufe of the 
Aft, whether the Receiyer was farticepsfr audis, or not ; For the for- 
mer Claufe of the Aft does indeed make that Diftinftionand Repeats it 
twice : Bur the latter Claufe hath no fuch Quality burdening the prejudg- 
ed Creditor with proving the Participation ; but all that therein is requir- 
ed, is a prior Diligence, and a partial Preference j fo that the Claufe be- 
ing here omitted, it is de Induftria done ; and therefore the Addition of 
if, is againft the Mind of the Law. As to the Third* Anfwered, that 
there is no fuch Diftin&ion to, be made, as is plain from the Law, for the 
Preference and Repetition are joined in one Claufe, without any diffe- 
rence made ; and therefore as the Co-Creditor would be preferred, foalfo 
has he A ft ion for Repetition \ as was found 12th February 171 5, Veatch 

• contra Kfir* 

Heplyed for the Defenders, That the Import of the A& 1621, is v$ry 
plain, efpecially if Traced up to the common Law, from whence (as ap- 
pears by the exprefs Words of the A£t ) it is derived, where there js a 
tnanifeft Diftinftipn made betwixt lucrative Deeds in Prejudice of Credi- 
tors, and Onerous : In the firft, non eft quxrendum anfeiente eo cut donatum, 

geftm, 
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geftumfit, fed hoc tantnm anfraudentur Creditores. L. 6. § 1 1 . ffl que in 
fraud. Cred, But where the Right is Onerous, fuch as'where a true Cre- 
ditor receives his Payment, nbnfufficitfifimpJiciterfciat illuni Creditores 
habere \ jbdfeparticepsfraudisfit.L: io. §. 2. C. eod 9 And confequentially 
our AQ. of Parliament is divided in Two Branches, the one with refpe£t 
to Lucrative Conveyances, fuch as the Law prefumes all thefe in favours 
of Conjunct and Confident Perfons ; and fuch again as are Onerous, and 
there the Aft Denotes the Perfoff,whofe Deeds are to be Reduced by the 
the Name oFDivour or Interpo/ed Terfdns Vea takers of the Fraud, which' 
neceffarly implies, that there pught fuch Circumftances of "Bankrupt to ^ 
appear, as might interpel the Party who is Oneroufly Contracting, from 
dealing with tne Divour. As to the Decifion in the Cafe of Lmgt ounh 
Creditors, imo. The Rights there Reduced were Rights fir Security 
granted after Diligence. %do. There was fuch a Croud of Diligence a- 
gainft the Common Debitor, that it amounted to a Notoriety of his bad 
Circumftances* $tio. Thefe Diligences were fo far Profecute, that ex 
continently the eolmmon Debitor retired to the o/ibbity i All which make 
that Cafe widely differ from the prefent. And the Decifion Veatch contra 
Kftr. proceeds exaftly upon the fame Principle. All which is diftin&Jy 
cleared by a late Decifion 7th July 1 709. Lady Kenton contra Thomas 
Gibfon ; the Words pf the. Interlocutor are, The Lords found. That in Cafe 
of a Maker's obtaining a'Vifpo/ition from his Tenant ^ tho* in a Competition 
another Creditor doing Diligence might be preferred^ yet the Mafter having 
obtained Payment bona fide by Vertue of the Difpofition, is not Liable to 
Repeat what he received* As to the Ad 1696, it is obvious from the 
Tra£fc of our Decifions, that before that Aft, the difference betwixt 1 
Debitor Infolvent ("but ftill keeping his Trade and Credit # ) apd a Ban- 
krupt Debitor, was well EftabliihecJ ; and that JR did not fo much in- 
troduce the Qualifications making Notour Bankrupt, as the Priviledge 
of reducing Deeds done 60 Days before the Period of Bankrupt. Laftly 
if it were other ways, there would be a Door opened to unfpeakable Con- 
fufion, anil a flop put to afl Commerce, fincc tfrus no Man could be fure 
of wha^ he may call juftly his own. 

The Lords found tnfolvency. of the common Debitor^ 
with Horning and Denunciation again/i him, not 
Relevant per fe, to givj the Turfuer the "Bene fit e 

ai A£ *^ *£l* h I $ tbe la $ clau f € °f the A & °f Parliament 1621, 

Alter Graham, s apent <B an fr U f>ts, without Participation of the 

Fraud, by the Creditors^ receiving Payment by 
Goods from the common debitor. 

Sir James Juftice, Clerh 

DECISION XCE 

£ 8th June 1715. } 

Jfpbel Anderjon^ 

AGAINST 

Carhet of Harder ay < 

TJaArdgray having become Cautioner for Captain wirfJerfqn in his Fa- 
" ther's Teftameflt as Executor ; He for Hardgrafs Relief, difpones 
to him among other Things, the Lands of Partick } but took his Back- 

E e 2 bond 
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bond in dAnno 1692/ Declaring, That the Difpofition was granted to the 
Effeft, that Hardgray might Sell the Lands, and apply the Price for his 
own Relief, and Payment of other Creditors, and the Ballance to the 
Captain's Wife, Children, Sjfc. The Captain thereafter with Confent 
of Hardgray, Sells the Lands to Provoft Gibfon, ?md Hardgray became 
Cautioner in the Warrandice of the Difpofition, which with Gibfonh 
Bond for the Price, was Dcpofitate in a Third Perfon's Hands, upon 
thefe Terms, not to Be delivered up till Hardgray was relieved of all his 
^former Engagements for the Captairi, from thence till 1702, Hardgraj 
did not Intromet with the Rents of the Lands, but fuffered them to re- 
main in the Tennants Hands : But Ifabe I binder fon the Captain's Heir 
having thereafter infifted in a Compt and Reckoning againft him upon 
his forefaid Backbond, Charges him among other Things with the faid 
Ten Years Rent of the Lands of Partich 7 for which he contended he was 
not Liable. Beeaufe, 

\mo. Since the Captain's Difpofition was only a further Security, by 
the Nature of the Thirtg he ought not be Liable for Diligence, except in 
fo far as he had debarred the Difponer or any of his Creditors from Pof- 
feffion, which' he had npt done. 2do. Tho' by the Back-bond, he was 
obliged to do Diligence, yet that Obligation muft only be to do Dili- 
gence for the Purpofes mentioned in the Backbond, which was not to 
uplift the Rents, but to do what he could to Sell the Lands, and dip 
pofe on the Price, &c. And that this was folely the Party's View, ap- 
pears, in that very foon thereafter there was a Bargain made with Pro- 
voft GHfon for them, tho' that Sale proved inefFe&ual by the Captain's 
own Fault in not relieving Hardgray. 

vinjwered for the Purfuer, imo. That by the Backbond Hardgray De- 
dares, That the Right was granted, that he might Sell and Dtfpofe upon 
the Lands, uplift Sums, gffr. and do Diligence for effectuating Payment. 
So that the Debts due to himfelf and other Creditors might be fatisfied : 
So that having bound himfelf to do Diligence, he mult be Liable for 
thefe Ten Years Rent, unlefs he could fay,' that after ultimate Diligence 
he was debarred, ado. He being by the Back-bond bound to Sell thefe 
Land* to the bed Advantage for Payment of Debts, and pay in the Su- 
per pi us to the Difponer, he can never be in bona fide to allow Ten Years 
Rent to Perifh. pio* As to the Selling to Provoft Gib/on, and Depositing 
the Difpofition. vinfwered, That Hardgray Having been Truftee for 
the Captain, in his whole Eftate, for Securing of Creditors, l$c. ferinde 
eft, whether Hardgray granted the Difpofition, or the Captain, with his 
Confent ? for ftill Hardgray in whofe Perfon the Right flood, muft t>e 
Reput the Difponer, fince the Captain had no Right either to the Lands 
or Price, except in the Terms of Har3gray*s Backbond, fo that the Sale 
was ftill Hardgrayh Peed, and not the Captain's* Befides, That fo long 
as the Papers were Deposited, they were in Effeft as not granted, nor 
could give any Right to Provoft Gib[on y either to Poffefs or Introment 
with the Rents, and therefore could not debar Hardgray from either ; fo 
that he muft ftill be Liable for the Rents ; this method being far from 
performing the Obligation that lay upon him by his Backbond, viz. to 
do all poffible Diligence to Sell the Lands for Payment of Debts, i$c. 

Rffljtd 
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Refljed for the Defender, That a depofited Difpofition, arid no Difpo- 
fition greatly differ, at leaft as to the Piirfuer ; for where Mutual Writs 
iarc Depofited, not to be recalled at the Option of the Granters, but put 
in a Third Party's Hand, till certain Articles be performed, they are 
quodammodo delivered, and the Defofitar is confidered as a common <S>- 
queftratw for them both : And upon Performance of the Terms of Depofi- 
ration, the Writs are as if Retro delivered of the Date ; and thus during 
the Depofitation, theSubje&s are underftood Sequeftrate: And here, had 
the Captain Implemented the Terms of the Depofitation, the Rents 
Would have Retro belonged to the Provoft, and the Annualrents of the 
Price to the Captain. Nay the prefent particular Cafe is much ftronger, 
fbr the Defender having Contented to a Sale of the Lands, and the 
Terms of Depofitation being Preftable by the Captain hirtifelf, he can- 
not be admitted to plead his own Fault, to Subjed the Defender to Di- 
ligence ; for if he had relieved the Defender, the Price had come for 
clearing the Defender's Engagements, and the Difpofition would have 
been effectually delivered, nor was there any Obligation upon the De- 
fender after the Subject was Difpotied by the Captain's own Confeiit, to 
further Diligence thercanent. 



The Lards found Hardgray not Liable for the kehts $ 
After slpbhtfh*'.** unlefsit were lnftruffed. that he had entered to 

Sir James Juftice, Clerk, 

DECISION XCIV. 

C nth Jfiwj* 1715. ] . 

John Farqubar 1 

AGAINST 

Mr. James and Alexander Hunters, 



THE Decmlkvilexander Hunter mLayhead, by ContraQ: of Marriage" 
with Margaret Tarqubar his Spoiife, having Provided her to the 
Half of the free Goods and Gear that fhouldPertain to him at his 
Death, ( in Cafe of no Childeren ) and he having both Heritable Bonds 
and other Sums bearing Annualrent ; and particularly there being a Debt 
Heritably Secured upon the Eftate of *4ucbinbove t he difponed the fame 
to Mr. James and Alexander Hunters, but referved a Power to himfelf 
to alter; And Sir Robert Forbes having Purcbafed the Lands of aArtcbin- 
bove, and thereafter made over his Rights to Mr. James ferguflbn, the 
Creditor Ti-anfa&ed the Debt, and received a fimple Bond from Mr. 
James Fergufon, which Bond he thus Indorfed on the Back with his own 
Hand, I defire you may Tranfaft the Inclojed 'Bind to the Hearer. Mn 
James Hunter* /« his own Name; for be hat given me his Receipt and Obli- 
gation to Tay me the Annualrent and the Principal when IJeek it, 
after ye have f aid him, l$c. A nd at the lame Time delivered the Bond to 
Mr. James Hunter. The Queftion then being, Whether, by the Concep* 

F f tion 
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tionof the Contraft of Marriage, mentioning only Goods tad G**r, the 
Wife was excluded from any Share of 'Debts and Sums of Monet ? Alalia, 
Whether the new Bond by Mr. Tergvjou* tho' coining in Place of a Heri- 
table Subject, did become Moveable, and fo fall under tbe Communion ? 
It was MedgcA for the Relift and John Farquhar her AXbgney the Pur- 

fuer, 

imo. That tho' the faid Bond came in place of an Herkahle Sub£cx» 
yet the Husband having by Acceptation thereof, declared his Intention, 
that it fhould be Moveable, and fall under the Communion, he could not 
thereafter alter his Intention to the Prejudice of the Relict, and Evacuate 
the faid Claufe of the Contract of Marriage. ado. That the Tranfmiffi- 
on was not Habile, as being by way of Indorfation, which akho' allow- 

, yet that is not the Stile or Method of Tranfmif- 
tatthe Indorfation as k ftood was Null, wanting 
Writer's Name'and Wknefles. 

viufwercd (or Hunters the Defenders, tmo. That as the ReliS could 
have no Claim to the Debt, while it ftood Heritably Secured ; fo it is 
certain, That if the Husband the Time of the laid Tranfa&ioii, would 
have taken the faid Bond in either of the Defenders Names, all the Pur- 
suer's Pretentions would likewife have been cut off : Now the Me- 
thod taken was Equivalent to this, for the Momentaneous taking the 
Bond in the Husband's Name could never alter the Cafe, and give a 
Right to the Wife, fo as he could not Difpofe thereafter on the fame, 
more than if he had had a Land Eftate, Sold the fame, and Imployed 
the fame an Hour thereafter, towards making a New Purchafe, or gt* 
ven the fame io Specif to a Friend. And ajtbo' a Husband cannot Ex- 
clude his Wife from a Share of the Movables Provided by Contract of 
Marriage, by any Gratuitous Peed, yet this was never extended to 
Bonds granted in Leige. Pouftie without Fraud, as isobferved by the Lord 
Stair, lnft* Lib. i.Ttt. 4 § 15. which is Parallel to the prefent Cafe, and 
was fo decided 8th 'December 167 $, Tbomjons, contra the Creditors of 
Thin; And that the Tranfmiflion was Legal, doth appear from the a- 
bove Mandate on the Back of the Bond, and the Obligement granted by 
^Alexander Hunter to pay the Annualrent ; And tho' there was a Facul- 
ty referved to alter at Pleafure, yet the De&nft not having Exerted the 
fame, and continuing the Bond in Hunter's Pofleflion, makes his Inten- 
tion Clear. And as to the want of Wknefles, rfufxvered. That the In- 
ebriation was Holograph. «... 

Repljed for the Purfuer, imp. That upon Tranfactine with Mr. Per. 
gujjon, the Debt became Moveable, and therefore tho T the Indorfation 
were Good, yet not being for an Onerous Caufe, k cannot Exclude tbe 
Relift from her Share. 2<fo. This wiB hold, even tho' the new Bond 
had been taken in the Defenders Names, fince even that could not be 
done ( except for an Onerous Caufe ) in prejudice of the Wife, who k a 
Creditor by the Contract : So that the Companion of Selling Land and 
making a new Pui chafe, carnot hold here; Becaufe in that Cafe the 
Purchafe being Heritage, could never fall under the Divifion : But in the 
prefent Cafe, notwkhftanding of tbe Indorfation, the Sum k ftill Move- 
able. pio» As to the Paflage in Lord Stair's Inftitutes, and the Decifion 
Quoted, 0ififi»ered, That they Speak only of difpofing on Movables io 

Leigt 
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Leige Poufiie witfoout Praud, wfcen the Wife is not Provided hy Coo- 
trad, hut is Clakuiag her jas ReHtfn, which .never hinders the Hef- 
band from Difpofing on Moveables in his Lifetime, when he does it not 
Palpably to the Defrauding his Wife : But when fas in the prefent Cafe ) 
the Wife is Provided fey OontraQ:, file becomes thereby Creditor, and 
therefore Alienations m her Prejudice, without an Onerous Caufe, can- 
not fubftft. 

Wx Lor Js fb«*d, That the »tm Tlnd being Moveable, 

and granted to the Ibfjcitf in his own Lifetime, 

Aaor 3M»Arf« ? and mt HabiUj Transmitted to the Defenders for an 

Alter K«n. 3 Onerout Caufe, falls under the Dtwfitm, conform to 

the Cltuj* in the Contract of Marriage ; %4ud that the 
ReM#y Affigney has Right t9 the Hatfcf the Sums 
tont anted in the fald*Bond. 

Sir Jam* Juftitt, Ckrk. 

DECISION XGV. 

£ *4» fmu 17*5. ] 

Roderick Cbifiolm of Comer ± * 

AGAINST 

Mr* f Dmnd Ftnten^ Inn-keeper m *Dwhld. 

H E L»ird of Comer arriving at the kid Mr. David tent on" % Houfe 
about Mid day, with Defign only to Bait his Horfes for an Hour 
and a ^alf or thereby; Mr. fentonh Hoftler did accordingly help 
to lead in thp Horfes to the Stable, upon one whereof there was a Bag 
or Yalife, whole ?nd inflre, wherein was 1000 Merks ; but a little there* 
after, when {he Horfes were drawn out again, the faid Bag was found 
flitted or cutted, and the Money away. Whereupon Comer having pur- 
sued the Maimer of the Inn, upon the Roman Edid, Nauta eauponesy 

It was eAnfajerei fjr the Defender, That there was no Kheftum in 
this Cafe, as Recefttm is taken in the &##, becaufe the Money or Va- 
Kf&was not received by the Defender, or any Servant of his, whofe Truft 
that was ; but put in on the Horfe in a common Stable, which he con- 
tended was not Rectfitum : And when Money or precious Goods are 
brought into an I/m, they do no other wife oblige the Innkeeper to Re* 
ftitution, nifi ffecialiter fint affignata y either to the Inn-keeper or his pro- 
per Servant, whofe Truft that is. And that becaufe, imo. It were 
againft Natural Equity, that an Inn-keeper fliould be liable (for Example) 
for » precious Diamond, only becaufe it was put into a common Stable, 
pr contained in a fltoall Leatner Bag. *do, Here the Purfuers own CulPa 
(recejjit 3 as not having done what Men of common Prudence would do, 
who doubtlefs would bring their Mails Or Bags containing Money, &c. 
into the Lodging-houfc k (elf; fo that the OnuTGon of this was Culpa 
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Fiat oris. Nor is it any great Inconveniency to do fo, fince it was but 
a fmall Bag ; and tho' it had fome Inconveniency, yet that will never 
overpoife the (olid and unavoidable Hazard on the other Hand. $tio. 
This is confirmed by L. 7*ff : h. t. where it is faid, Item, Si pradixerit 
ut unufquifque veBorum res juas (ervet, nequt 'Damnum fe praftiturum^ & 
confenferint ve&ores pradiBioni, non convenitur caupo feu Stabularius : 
Where the Inn-keeper is allowM Tradicere Viatoribus, &c. But how 
Dial] he make this Intimation, if Goods of the greateft Value may be 
thus huddled into a common Stable? So that the Law, which allows the 
Inn-keeper this Faculty pradicere ut res fuaa fervent, does undoubtedly 
imply, that they mud: be *A{fignat* : For how can a Man make an Inti- 
mation, concerning a Thing whereof he knows nothing. 4/0. This is 
further confirmed by the Authority ofTiruneman, upon f $. L. 1. ff. h. t. 
where Commenting upon thefe Words of the Law, Caterumfi opera me- 
diaftini fungitur, non tenetur, he fays, Si quis vilibus mancipiis a liquid 
commit tit cuflodiendum non obligatur exercitor caupm* % nam ifti fervi viles 
non funt ideo accept, ut res cuflodiant ; fed ut purgent atria, &f labor es 
fordidores expediant. To which alfo agree Mornaciu* and Manfuerius. 

Replied for the Purfuer, As to the Valife not being afligned, it con- 
tradicts the L. 1. § 6. ff. h. t. whidi binds the Inn-keeper, Sive affignata, 
anl$ fi non fint affignata \ hoc tamen ipfo, quod in Navem miff a funt, re- 
ceptee videmtur. The Reafon is obvious, and delivered by o/int. Faber % 
Quia ft bonus ell exercitor vel caupo, ignorare non debet quid 1$ a quo ilia- 
turn fit. And if he does not know, Law will not indulge his Negligence. 
As to the firft Inforcement from Equity, Relied, That this Edift was 
introduced for publick Advantage, to which any Man's, or Set of Men's 
private Intereft mull give Place. To the Second, Replied, That the 
Purfuer did what moft Travellers life to do, having alighted at the De- 
fender's Houfc, not at Night, but Mid-day ; not to reft for any Time, 
but only to give his Horfes Corn ; he delivered his Horfe, with the Valife 
on him, to the Defender's Servant, whofe Office was to take care of the 
Stable, and who bound his Mafter ut praftet receptum : And no Man 
who cares for his Horfe will takeoff a Valife while his Horfe is hot after 
Travel. To the Third, Replied,, Thzx this is already Anfwered, from 
L, 1. § 6. ff. h. t. which requires no exprefs Intimation to the Inn-keeper, 
but obliges him, as a diligent and careful Man ought, to know what is 
brought into his Houfe ; and it were of fetal Confequence very often, if 
Perfons were obliged to ufe an Intimation to the Inn-keeper. But in 
the prefent Cafe, the Valife was in EffeQr delivered to the Servant^jhe 
having led jn the Horfe to the Stable. To the Fourth, Replied, That 
the Citation from "Bruneman does not hit the Cafe; for the Servant fare 
was not a Servus vilis, fuch as the Mediaftini, but was Hofller, and con- 
fequently Cufiodia cauja prapofitus, whofe Deed obliges the Mafter, 
D. L.i. § $. /. h.t. 

It was further urged for the Defender, That the Word Receptum, in 
the Senfe of the Editrt y did not extend to this Cafe ; for the Law fays, * 
aAit prat or, naut* % caupones quod cujufque Jalvum fore receperint ; hoc eft, 
quamcunque rem five mercem receperint, inde apud vivianum re latum eft ; 
ad eas quoque res hoc Edi&um pertinere qua niercedibus accederintj veluti 
veftimema quibui in Navibus uterentur, $$c. qua ad quotidianum ufum 
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habemus. Which is eonfinmed by the Lord Stair, Inft. I. i. 77?. 1 j. § j. 
who notices the Leges navales Rhodias, § 14. Si veHornavem ingrefjus 
fuerity qui pecuniam habet, earn apud exercitorem depomto> quod fi non y 
fec s erit 9 aurum argentiumve fe perdidijje fi dixerit, hi Jermones ipfius irrita 
-propterea Junto, quod apud exercitorem non depofuertt. And Welwood, in 
his Collection of Sea Laws, faysy That if Money, or other Gbods, be kept 
in a Coffer, the Skipper is only liable to purge himfelfby Oath. And that 
the Gafe of the Caupones £if Stabularii is the fame in Law with that of 
the Nauta, will not be coptefted. And this is further confirmed by 
Decifions, as in the Cafe of Hay againft WiUiamfon in Kjnghom % which 
was Money in his Pocket; and yet the Defender was there aflbillied : 
. Which certainly rtiuft have been for this Reafon, Becaufe the Purfe con- 
tained a 5 Guinea Piece,and other Pieces not fo proper ad quotidianum 
uf'um ; nor was that Purfe* particularly configned or .intimated to the Inn- 
keeper. And as to the Cafe of the Mafter of 'Forbes, it was a Cloak 
that was brought into a Tavern ad quotidianum ujum. And as to the Sum, 
it was, urged that fuch a Sum can never fall within* the Words of the 
Edifit, that is, oAdeas quoque quamercibw accedunt, fuch as Veftimenta, 
fcjf c; qua ad quotidianum ujum habemm, i. e. ad quotidianum ufum in Tra- 
velling. For fo the fame Fivianus's Opinion is repeated by Taulu*, in 
L. V in fin. ff. h. t. ut Veftimevtorum penpris quotidiani, qua loac ipfa ca- 
terarttm rerum locatiom accedunti % It were abfurd to fay, That a Cloak- 
bag with 1000 M&ks accedebat to the Horfc arid Saddle ; or that k was 
for his daily Ufein his Journey, as the Vefiimenta, the 6tAy Sfecies men- 
tioned in the Law : So that the Money wai not Receptum m the Senie 
of the Law, unlefs it had been fpecially irfirtiated to the defender; ot 
put in tbeCuftody of fbme Servant intruftedby hhn for fiEK tJfes: l hhd 
the laft Words of the kme Law are certainly to be takeivirt GonfunSioil 
With the Words above*qted in § : 6, Et puto omnium eo/um reeipert cufta r 
diam, qua in Navem iHatafunt ; which are to be thus underftoocf, 0»- 
nium, fcil. Mercium £jf Rerum qua Mercibu* accedunt, veluti Veftimenta. 
♦The Cafe of a Ship and of an Inn* joftify this Senfe ; For as the Skipper 
is liable for the Merces, fo is the Inn keeper for the Horfes. And rhefe 
Things^ Viatoribm accedunt, fwutiVemmenta^c.qua ad quotidianum 
ufumhabemu*. 

/ vinfwrred for the Purfuer, That the L. 1. §6. makes Receptum to be 
quacunqut res vel metces : So that thd Edift has been principally defigried 
for the Advantage of Traders, and fuch as in Courfe of Bufinefs may be 
obliged to carry about any Subjeft of Value, i This moves Vivianus to 
put the Qjjeftion, W hether Vefjtimenta, and -fuch daily Neceffaries come 
under the Eti& ? which he determines they Ao^quia mercedibw accedunt; 
fo that rhe principal DeHgn of the Edi£fc feems clearly t6 have been thtb 
Security of Travellers "in their Money .and .Goods of Value : And fuch 
Things as are barely ncceffary fot Travellings fell under the Ediiri only 
per Interpretation*™ ; and therefore here comes in the Rule, That five 
ajfignafa, an etfi non fint afftgnata % the Inn-keeper from his prefutned 
Knowledge is liable; %dh The Citation frohi the Lex Rhodia is not to 
the Purpofe, that Law did not contain any Editf of this Kind. And 
the Roman Law did in this, as in feveral other Articles, amend the Laws' 
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of Rhodes, which in this Cafe did only allow a timplt *4£tio m depoJiti, re- 
gulate by quite different Rules from the prefeut A&ion. 

\ 

The Lords, in Reffeft the Tur/uer came to the Defen • 

der 7 s Hcufe at Mid-day f and only to *Bait for about an 

Hour ana an Half, without *Defign of any longer Stay, 

M* Sir Jamts ? ^ *p w the nth December laft, Find the Defender 

M$*s . 5 liahle *t on the Edia - "* nd *P°* a ^'claiming <BiU 

given in this Day, their LordfhiPs ^Adhered to their 

former Interlocutor, and Refufed the Defire of the 

Tctitiou* . , 

Sir James Juftice, Clerk. 

DECISION XCVL 

i * 

C Htk 3Fwe, 17*5* 3 

Sophia and Mary Shearers and their Husbands, 

AGAINST 

Janet JGtf. 



• 



fcfvimes Hodge, with Confent of the faid Janet Kfr his Spoufe, grants 
7 an Heritable Bond to the faids Shearers, whereupon they were In- 
*s feft in fome Lands in Edinburgh ; Part of the Sum being paid, they 
thereafter Adjudge for a Ballance* And in a Prbcefs of Mails and Duties, 
Compearance is made for Janet Kfr and George Fleming her fecond Huf- 
band, who alfo deceafing during the Dependance, the Purfuert applied 
after his Death to the Ordinary for a Hearing, and then craved that the 
Tenants might be decerned in the Mails and Duties, due at the Term 
fubfequent to Fleming's Deceafe. And here again Compearance being 
made for the Relift, and her Infeftment produced, 

It was oAufivered for her, imo. That (he ought to be preferred to {he 
Mails and Duties, with the Burden of the current Annualrent of the 
Ballance due to the Purfuers, becaufe the perfonal Obligement upon which 
the Adjudication proceeded is Null iffo jure, and therefore (as to her) 
the Adjudication it felf. So that the Purfuers could only recur to their 
Infeftment of Annualrent to which (he had consented, which afforded 
only a Poinding of the Ground for the Annualrent of the above Ballance. 
ado. She only consented to the Annualrent to be uplifted out of her Life- 
rented Tenement ; but not that it fhould be carried away for the prin- 
cipal Sum and whole bygone Annualrents. 

Replied for the Purfuers, \mo. That they pretend not to do Diligence 
upon the Wife's perfonal Obligement in the Bond, but to prdfecute the 
real Right given them by both Husband and Wife; and* t ho* the perfonal 
Obligement be Null, yet that cannot ftop this real Execution, to 'which 
£be confented. *do. An Iteritable Bond in its ordinary. Stile, and the 
Infeftment of Annualrent in the Legal Effeft thereof, bears an Afllgna* 
tion to the Mails and Duties of the Tenement; fo that the Liferentet 
cannot flop the Purfuers getting Payment of all their bygone Annualrents: 

^ . As 
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Afior Spotifvmd. \ 
Alter Fleming* J 



As to which, this Aftion for Mails and Duties has the fame Efftft with 
a Procefs for Poinding of the Ground. And the Lords have foiind, That 
an Annualrenter, who is in Adjudger, in ay ufetheone or other Aft ion 
at hk Plcafure, and that they wilUiaveone and the fame Priviledge and 
Effect : . For the Purfuers Adjudication is not founded only Upon the 
perlonal Obligement in the Bond, but proceeds upon the whole 
Obligements, and obtains Preference according to the Date of the ( 
real Right; hecaufc the Tenement it felf is fubjefted to the Pay- 
ment of the whole Sums contained in the heritable Bond ; and the 
Liferentrix giving Con fen t to it, imports an Acquiefcence to all that 
may fbflow upon it. 

The Lords Found, That there can be no Math andDu- 
ties ufon the ^Adjudication founded on the fcrfonal 
Obligemtnt in the 'Bond granted by the Wife St ante 
Matrimonio : *But Found, That the Heritable 'Bond 
is a good Title for Toinding the Ground for the bygone' 
Annualrtnts % and in Time coming. 

Robcrtbn, Clerk 

- 

DECISION XCVIL 

C >4ti> June 1715. 3 

1 

Arnold T>ounu and Others^ 

against • , ' 

Graham of Drymti j 

* 

TH fi (aid i)ounte and Three other Fifl^rs, being Tenants 'in fomd 
Acres of Land to Thyme, for which they paid a fmall Silver Duty; 
but he had the Teind of all the Fifhes thej brought oil his Ground, 
befides fome other Cafiialities, fuch as Carriages, &c. they at Whit fun day 
1712, do allfftddenly remove from their Pofleflions, and carry off with 
them their Plenifhing, Z$c. leaving only the Cropt Upon the Ground : 
But in Harveft thereafter fent andmade offer to him under Form of In- 
ftrument of their Year's Money Rent, and Caution for all other Debts 
which he (hould verify againft them, and thereupon required Liberty to 
-cut down their Corns, Which Thyme refufed ; whereupon their Procu- 
rator protefted a gain ft h'nH for Damages, if he fhould hinder or divert 
them from Shearing or Ingathering their Corns, at any Time after the 
Date of the Inftrument. Notwithstanding whereof, Thyme caufed fhear 
and inbring the Corns : Whereupon a Procefs of Spuillie being intented 
at the Tenant's Inftance, 

It was oAnfuvered for the Defender, tmo. That Aclion of Spuillie is 
only competent to the Natural Pofleflbr ; but in this Cafe the Corns 
Were defer ted by the Poffeffors, and left open to the Defender's Pofleflion. 
And it is obferved by the Lord Stair, Infi. Tit. Re far. $ 19. That a Spuil- 
lie of Corns was elided by the Defender's entring to the Pofleflion of the 
Ground whereupon the Corns were growing; Hope, Spuillie, Elliot cootrt 
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The Lord of 'Bucclewb. And it is alfo obferved by *Durie f in a Cafe 
betwixt aAlifw and Traill, 8th July 1628. That a Defender being con- 
veened for a Spuillie of certain of the Purfuer's Goods, which were Libel- 
led to be in the Defender's own Houfe, the Lords found no Action of 
Spuillie could be Curtained for the Goods Libelled to have been 'in the 
Defender's Houfe, albeit the fame pertained to thePurfuer. zdo. That 
what he did, was for preferving his Right of Hypotheque. 
. To all which the Purfuers opponed tffe above Inftrument, wherein 
Offer was made of Payment of the Silver, and Caution for other Things 
which were Indefinite ; and therefore concluded, That debarring by 
a&ual {bearing of the Corns, and entring to the Pofleflion, was in it felf 
a Spuillie. 

The Lords Found the Defender's Intromijjion with the 
Aftor— — — >> Goods Libelled, belonging to theTurJuers, was Illegal 
Alter Bofwti. 5 aJfd Unwarrantable, and inferred a Sfuillie, &c 

Sir James Jufticc, Clerk, 

DECISION XCVIII. 

. C 16th June 1715. J 

Nisbct of 2)*<w, 

/ AGAINST 

» 

• < Watjm of Sautbto*) and Others. 

DUrjng the Dependance of a Procefs of Ranking of the Creditors 
otDdlmahojij Henry Ntsbet of Dean, who was one of them, having 
dpeeaied* the Decreet of Ranking is thereafter Extracted withotjt 
calling bis Son, nor is there any Procurator named as compearing for 
him ; whereupon Dean having given in a Complaint ; 

It was Anfwered for the other Creditors, That Young Dean was per- 
ft&ly apprifed of this Procefs, and his Father's Intereft ; and that his Fa- 
ther was cited, compeared, produced his Intereft, deponed upon the 
Verity, pf his Debt, fcjfc. And even Young Dean, tho' not cited, yet 
Liti fefe obtulit,. in fo far as he is marked compearing by an Advocate, 
And tho? the Advocate's Name be not infert, that is not material ; for 
both Young Dean and his Doers did often pufh the Haftening of the 
Ranking, had feen the Minute and Scheme, &c. as was inftruded by 
Witneffes. . " 

- Replied fot Pea?, imo. That as the private Knowledge of a Debitor 
does nof fwppty thc^Jeceffity of an Intimation in an Allignation, becaufe 
it is aFottn required; fo neither Young Dean\ private Knowledge of 
bis FatherYJntjcreft produced, and who died during the Dependance,will 
fupply l^s Wantof Cpqapearance, for Which it was neeeflary he fhould 
be cited ; or clfe tfeathe (hould/nake a Judicial Compearance. And as 
QO what was attedged ancnt Young Dean and his Doers, Anfwered,That 
IJO; Legal Compeajainse can. be made up by WitnefTes: For tho' a Cita- 
tion be not; neceffary ^en&Pattyvqluntarly fifts himfelf, yet when he 

fc ; ; does 



Lords of Council andSeffwi. 121 



does fo, it mull be fo marked Judicially, and contained in the extracted 
Sentence: And if it be not, a Witnefs cannot fupply it ; fbrthefe being 
aHus /olenites, juft as in Executions of Hornings and Inhibitions, No* 
quoeritur quid aHum erat ; led guid inftrumento comprebenfum eft. Which 
holds much ftronger in judicial Sentences ; for nothing is there underftood 
to be done, but what remains on Record under the Hand of the Clerk 
of Court, zdo. Seeing Legal Compearance muft be by a Procurator, the 
Procurator ought to be named, efpecially that the Compearance here is 
not marked perfonally., 

The Lords Found the Decreet of Ranking could not have 

Sir trdj. Print's-? the Effeftofa Res judicata againfl Dean, and or- 

M^SmiSl dainedhimjet to be heard ufon bis Intereft : But 

found the 'Decrtet ftandtng as to the other Creditors. , 

Gibfon, Clerk. 

\ * 

DECISION XCIX. 

£ 16th June 1715. J 

». 

Geerge Hillow, 

AGAINST 

i 

Maptwel of Munches. 

» 

T J flow being Tenant to Sic George Maxwel of Orchardtoun y who 
/ JL conftituted Munches his Faftor ; at Compting, the Tenant craved 
Allowance of 300 Lib. Scots > advanced and furnifhed by the Fa- 
aor's Verbal Orders to Third Parties ; and.upon his Refufal to allow the 
fame, commenced a Procefsj (after the Factory was ended ; ) wherein 
he offered to prove the Orders by the Defender^ Oath, and by the Third 
Party's Writ or Oath, That he aftuaflypaic! and delivered Victual, &c. 
to them. ' . :' • 

tAUedged for Munches, That the Purfuit was. not now relevant, the 
Factory being recalled ; for, allowipg that ftich Orders were given, yet 
it was only as Sir George his Factor or Servant; and therefore he can- 
not now be liable, more than he had been really his Servant or Tutor. 
zdo. That the Libel was not relevant, unlefs the Purfuer offered to 
prove reding owing by Munches his Oath, conform to the 9th a4&, Tarh 
2. Seff. 1. Ch. II. the 5 Years therein-mentioned being long fines ex- 
pired in the prefent Cafe. 

vAnJvoered for the Purfuer to the Tirft, That it was never before pled* 
that a Factor's clearing Accompts with his Conftituenr, fhould liberate 
the Factor of Obligations contracted with Third Parties by him during 
the Factory : For altho' the Payments had not been made during the 
Continuance of the Factory, yet thefe Payments muft ftiD be binding 
upon him, whofe Faith was fbflow'd. And me Simile of Tutors, gfff.does 
not meet : For many Cafes may occur where the Pupil is free, and yet 
the Tutor bound j as in cafe of Minority and Lefion when Money is 
advanced to Tutors, and by them mifapplied. For in that Cafe, Action 
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Witt be competent againft the Tutor, Receiver, and Mifapplier, altho' 
it be not demanded within the Years of the Tutory. To the Second, 
mAnlweredy That there was no Neceflity of proving Retting, 1 Owing, j 
by the Defender's Oath \ for altho 1 that took Place in the Cafe of Mer- 
chant Accdmpts, Servants Fees, &c. which by a fpecial Aft of Parlia- 
ment prefcrive in j Years quoad moditm frobanii ; yet in the Cafe of ' 
Contra&s, (fuch as a MantLat) the Order or Maridat is probable Jura- 
mento during the Mandant's Lifetime. 

the Lords, before *4nfwer, ordained Munches the *De. 

fender to Depone, whether be gave the Orders Libelled 

. Aaor */p4Mfc/fo». ? t make the 'Payments founded on by tbeTurfuer* 

Alter Jfta. 5 ^ a ^ oriaittti the Terfons alledged to have recti- 

vei thefe Tajtneuts, to Depone, Whether they recti* 
ved them from the Tarfuer, or any for his TSeboof? 

Sir James Jufticc, Clerk, 

DECISION c. 

£ 16th June 171$. J 

Lord Alexander Hay y 
AG a 1 n st 

1 

Mr. James Inglis of St. Leonards* 

r 

LOrd ^Alexander Hp purfues the (aid Mr. James Inglis Brother to 
Mr. Tatrick Inglis, for 1100 Klerks* contained in a Bond granted 
> by Nairn of Saint ford and Hay of Naughton, to the faid Mr. James, 
and affigned by him to a blank Perfon : Whicti Affignation being in the 
Cuftody c>f the faid Mr. Patrick his Brother, it was transferred by hint 
to WtUiam Stuart Merchant in Edinburgh before the AQ 1696, and by 
him to Lord Alexander. Which Sum, notwithftanding, was uplifted! 
by Mr. James the firft Cedent, whereby Lord Alexander alledged that: 
the Warrandice was incurred. And the Queftion turning upon this, 
Whether the Tranflation granted by Mr. Tatrick Inglis to William 
Stuart \ did inftruft that the Affignation granted by Mr. James (which 
is blank in the Affigney's Name). -did belong to Mr. Tatrick? 

It was +4Uedged for the Defender, That it could not inftruft the fame, 
becaufc, imo. The Affignation mentioned in the faid Tranflation bears 
to have been granted to Mr. Patrick, Nominatim ; whereas the Affigna- 
tion produced is ftill blank in the A(figney*s Name, and fo cannot be the 
Affignation mentioned in the Tranflation. *do. The Tranflation amounts 
to no more thai\Mr.y*mdfe*s own Aflertion, which is no Legal Proof. 

%4nfwered for the Purfuer, imo. Tho' the Defender's Affignation be 
blank, yet 'tis proper and cuftomary in fuch Cafes, for the G ranter of 
the Tranflation to Narrate the Affignation as conceived in his own Fa- 
vours : And this does rather fupport the Right, and (hews that Mr. 
Tatrick did claim the Affignation as his own. And the Reafon why he - 

did not fill up his Name in it, might have been to tonceal it the better 

from 
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Alter 



from his Creditors. *do. Altho'theTranflation it felf be not afuffici- 
cnt Proof, yet the Translation, together with the having the Affignation, 
does fully evince Mr. Patrick** Right to it> efpecially when there is no 
other Perfon .pretends Right ; for otherwife the Tranfmiffion of the 
greateft Part of blank Writs might be called in Queftion. And it is Ju* 
tertii (now that it hath part thro' feveral Hands) to the Defender to 
controvert this, feeing he is denuded by the Aflignation, which is pre* 
fumed to have been delivered, being out of his Cuftody. 

yxBinnhg.-} j 1 ^ £ or j x Repelled the "Defence, and Decerned: To which 
timing. S t fo ir Lordjhifs Adhered, after two Reclaiming "Bills. 

Gibfon, Clerk. 

DECISION CL 

£ i6tb Juue 1715. 3 

Andrew Gordon and bis Fi&or, 

AGAINST 

James Clark 

IN a Procefs of Mails and Duties at the (aid Andrew Gordon's Inftance^ 
againft the Pofleffors of fome Houfes in *Abcrdcen % belonging to! 
him as Heir Served to his Mother, who was Infeft therein on a Dif- 
petition from her Father* while her Brother was Alive ; Compearance 
being made for thefaid James Clark, who Had been Married to the Mo- 
ther ; And it being oAUedged for him, 'that the Decreet could jiot go outy ; 
becaufehe poffeft by Vertue of the Courtefie, which Indefinttly takes 
place in all Heritage, whtrein the Wife Died Infeft. 

It was aAnfobered for Gordon, imo. That here the Wife was no tieirefs,,. 
her Right being only acquired Singulari Tttulo, and the Law fays ( Heir*] 
effes ) and thefe have a Rank and Dignity to be kept up by their Hut' 
bands, which Angular PurchaferS havd not; And this was found 2^ 
June 1769, as obferved by Mr. f cries, ido. The Lands ill Queftion are , 
Burgage Lands, wherein no Courtefie takes Place* 

The Lords, in refpeft the Tenements were burgage 
ABm Ak*FJ. ? Lands, Repelled the Defender's rflledgance founded 
ner, Alter Uith 5 m t fo Q ourte fi e$ an £ fi^J fo could have no TitU 

thereto* 

Mr, James Robcrton, Ckrh . 

DECISION CD. 

C 17th June 1715. 1 

Agics Nicolfon^ 

AGAINST 

Sir Jtmes Sharp of StomiehtU. 

BY Interlocutor of the i ph February h(k t ( which is Marked among 
the Decifions of chat Seflion, and there the Cafe is alfo dated ) 
the Lords found, That the Defender muft Compt for fuch of the 
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Debts in the Difpofirion, whereof the Inftru&ions came to his Father's 
or his own Hands, to Extinguifh his Adjudication. 

Now the Defender Alledges, That if this hold, it mud conclude, that 
wherever a Bond, Ticket, or Accompt is Affigned in Security, and the 
Inftrudion of Debt delivered, the Afligney muft Compt, which would 
feem contrary to the Current of Decifions - : As particularly 27th De- 
cember 1709, betwixt Smith and Vint, where fuch an Afligney was not 
found bound to Compt for a Sum fo Affignedto him, tho* the Debitors 
bad become Infolvenr, and the Debts Prefcrived, while the Inftruftions 
were in the Creditors Hands. Nor, 2 Jo. Will Young Sir William's Accepting 
of the Difpofition, ufingit, and uplifting Sums by it, be Relevant to in- 
fer the Conclufion in the Purfuer's Libel : For tho* the Defender fhould 
Compt for Intromiflions,yet by the Nature of the Right he is dill ekeemed 
from Diligence, as was lately found betwixt Home of Kjiims and Home 
of Kenton ; and again 2 2d Jufy 1709, Duncan contra Graham. It is 
true, the common Debitor, or any in his Right, may oblige the Receiver 
of a Right for Security or in Relief, to Denude, or give up Inftru&ions u- 
pon Payment : But it can be no fooner done, without overturning our 
Known Laws. And therefore even before the Defender can be decerned 
to Exhibite, the Purfuer muft offer Payment or Security. 

•Anfevered for the Purfuer, That fhe barely craves the Defender fhould 
be found Liable, either to hold Compt for the Sums, or produce the In- 
ftruftions, and fay they are yet unpaid and undifcharged : So that iyioi* 
events be fhould be Exonered from doing Diligence, yet nothing can 
ever cover him from being Liable either to produce the Writs, or hold 
Compt for the Sums : And this becaufe, tho 9 the Affignacion may give 
the Defender Preference for his Relief, yet the Purfuer ought to be al- 
lowed to affeft the fame in her due Place; nor can the ufe of them be de- 
Dyed her, for making them effectual for her Payment, after the Defen- 
der's. 

RepJjed for the Defender, That bis Father's Right for Relief and Se- 
curity, having ftfll a Preference, fo long as the Difpofition is not offer- 
ed to be reduced, the Purfuer cannot pretend to have any Intereft in 
the Subje&, before the Defender be Relieved and Paid. 

The Lords found the Defender ought to Exhibite fitch 

Inftruftions of the *P articular s TXffoned, as came to 

bis Father's or bis own Hands, or to hold Compt there- 

■*P*S?*k\ A r ' * Referring all his 'Defences as to the <APPlkati- 

Alt. Kfrnib. J m f. fbe Sums ^ f w wbicb fojfajjfou Cm ^ wbgm 

ther to the Grounds of bis Adjudication, or other 
'Debts : And alfo, bow far bis father or he are bound 
for Diligence, the Right being granted for Security and 
Relief. 

Mackenzie, Clerk. 
' DE. 
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decision era. 

Eodcm Die. 

The Magiftrates of Serdeen and their Fifcal, and John Craig 
Baxter there, 

AGAINST 

fDavid Speedhnan late Deacon Conveener. and other Members 
of the Conveener Court there. 

THe fa id Conveener and his Brethren,having Pronounced two Decreets, 
in Mfircb 171 2, one againd the faid John Craig fox the Ballance of 
an Accompt due to thcTrade;The otherAmerciating one Alexander 
p«j}\ for Calumniating the faid Craig ; upon a Complaint hereof given 
in to the Magiftrates by their Fifcal and Craig, they found the laids two 
Decrees or Afts unwarrantable and illegal Incroachments upon the Of- 
fice of the Magiftrates and therefore ordained the Conveener to caufe 
Haze them out of the Record of his Court, under pain of 100 Lib. And 
decerned him to pay to John Craig 20 Lib. Scots of Damages ; Referving 
A&iontothe Baxter Trade againft the faid Craig, for what he may be 
juft ly retting, ?nd to Craig for the Verbal Injuries, before the Judge com- 
petent as Accords ; This Sentence being Sufpended, and coming in by a 
Report before the Lords the Qucftion turned upon the Power of the 
Conveener Court, and whether the^I agiftrates could Cognofce upon 
ihete Sentences. 

And it wu +4lltdged for the Sufpenders, That not only wafc there an 
Indenture betwixt the Town-Council and Incorporations, whereby the 
Town w?s not to Meddle with anyThing relating to the Economy of the 
Trades acflong themfelves (which is the prefent Cafe, the one Decreet 
being concerning their Box, ordaining the Box-mafter's Ballance to be 
paid in; and the other anent Contumely offered in Face of Court ) but 
alfo by the 59- *Aft. Tarl.tja.i* It is Statute f That ilk Craft pall 
have Dtacw far Governing and tyffiftng all Works, before the Crafts* 
men of that Crtft : And that the Deacons likewife had the Corretticm 
of thir Trades, i$ plain from Diverfe Ads of Parliament, Refcinding par- 
ticular Statutes jpade by the Trades, but never altogether Difchargjng 
the Statutes and Regulations for the Future- And King James VI. by 
his Grant in Favours of the Trades of Edinburgh, Terth, Dundee and 
%Aberdten s Difpences 'wjth a former Aft of Parliament, whereby Deacon- 
ries are Abolished, and allows to the Trades of thefe Burghs, not only 
to Chooie their own Deacons ; But alfo, utfaciant licit a Statuta et Or^ 
dinttiones ad Confervftiouem boni or dims inter artifices. 

vinfwered for the Chargers, That giving Decreets for Payteeilt of 
Money, and Amerciating for a Contumacy/ was what did not fall under 
the Economy of the Trades, which only confifted in the choifce of their 
MembersrTheRegulation and lnfpe&ion of theSubjeft of their refpeftive 
Trades, the feeing to the Sufficiency of their Work, and^tlanaging and 
Diftrj£mting their PublickBox, and the Specialities abovementioned 
make -no Alteration* For, \mo. The Trades have no fuch Power even 
is to what may concern their Boxes, For fuppofe the Box-matter be in 

I i Arrears, 
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A rreai s,yet they could not give a Decreet for Money ,but that behooved to 
bePurfucd by the Incorporation before the Civil Judge. Nay, otherways, 
by the fame Reafon, they might give Sentence againft any Man to whom 
they had lent Money. But as no private Man as to his own Stock can 
fibijus dicere ; So no more can an Incorporation with refpeft to their 
Box. ado. As to the Fine; this is yet more Irregular ; For tho 7 they can 
flop a Tradefman, and fo in a Manner Punifh for Inefficient Work ; 
yet to Fine for Opprobrious Language, is no more proper to them, than 
any other Extraneous Aft. And all they could do in this Cafe, was to 
Purfue before the Commiflary Court, or Baillies, or Magiftrate$ qua Ju- 
ftices of Peace, and Libel the Locus 'Dr&'ffr, a* an Aggravation. And as 
to the Aft of Parliament, King James's Grant, &c. %A»ft*>cred> That the 
above Claufe could not be Streatched to a Right of Magiftracy or Power 
in judging or making Statutes,furder than in Things Indifpenfably Necef. 
fary, and relating to their feveral Trades, fuch as fufficiency of Work 
and Intrants, diipofing of their Publick Money, &c. but cannot be ex- 
tended to the Judging in Civil or Criminal Cafes for Blood or Blows, or 
Point of Right, altho"among the Brethren of the fame Craft. 

It was further viUcdged for the Sufpendefs, That the Magjftrates had 
here aflumed a Power not Competent to them, to reduce Sentences of 
other Courts; and if the Conveener Court committed Iniquity, the Re- 
duftion was Competent eifewhere ; far lefs could the Ma gift rates Fine 
the Conveener; or Decern any Damage to the private Party, tf ho fhould 
liave meaned himfclf b'y Sufpenfion or Redu&ion, and in effeft this was 
to be Judges in their own Caufe, viz. to Eftablifh their Juriiciidion ovet 
another Court, which they ought previoufly to have done by a Declara- 
tor before the Lords. 

eAnjwered for the Chzrfpri lino. That fuppCfe the Trades had the 
Power contended for, yet it is but Subordinate to the Magiftracy of the 
Burgh, as was found lately in the Cafe of the Town of ^Dundee and their 
Trades, even in the Matter pf their proper OEconomj. ado. The Magi- 
ft rates here were not in a Redu&ion of Sentences of a Court, but in Re- 

5 refling a Diforder and Ufurpation of a Jurifdi&ion that wanted all 
foundation; fothat they were properly Punifbinga Crime, ordaining 
fuch Ads to be Razed, and Parties Leafed to be Redreflcd : For fincc the 
Trades had no fuch Power and Jurifdi£tion, they could be in thefc Parti- 
culars no more confidered but as private Perfons ; And if every private 
Man or Society of Men within a Burgh, (bould fet up a Court, andaf- 
fume a Jurifdiaton, it were very odd to think the Magiftracy could not 
prevenit and punifh this. And hence it alio follows, That there was no 
nece flit y of a previous Declarator, no more than previoufly to the Magi* * 
ftrates punifhing any Diforder within their Burgh, for which they have 
an Inherent Junfdittion. 

La ft I) y there was produced a Difclamation from John Craig, the Per* 
fon againft whom one of the faids Decreets did pais ; and the Sufpenders 
contended, That fince he is the Perfon lefed, the Letters ought to be 
fufpended. 

•Anjwcred for the Charger, That the Charge was carried on in Name 
of the Magiftrates and Procurator-Fifcal againft the Deacon ConVeener, 

for 
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for affuming a JurifdiQion within the Bargh ; which being a Crime in it 
felf, cannot be purged by the faid Declamation. 

The Lords Found the Letters orderly proceeded, for 
Razing { the two ^Decreets mentioned in the Decreet 
charged on, out of the Conveeners Records, in regard 
they are pronounced by Ter/ons having no Tower to hold 
or fence Courts ; referring to the Sufpenders their Right 
of making Hj-Laws for regulating tm Subjefl Matter itt 
that Decreet anent the Tioxmafters, or any other Sub* 
jetf, for the better regulating their own Corporations : 
"But Sufpended the Letters for the i bo Lib. of 'Penalty, 
and 20 of Lib. damages. 

Gibfon, Clerk. \ 

DECISION CIV. 

£ aift June 1715. 3 

Sir George Lines tiCoxfiwn and James Wifeman his Affigfley^ 



AGAINST 

James Chalmers* 



j*> 



■••■.., , 

THcre being an Apprifing of the Lands olUnhvooi led in nAttno 
1671, for 6000 Merks Principal, which** is now by Progrefs in 
the Perfon of the (aid James Chalmers, there was a Contract enter- 
ed into betwixt his Authors and common Debitor in kArnn 1679, Rc- 
drifting the Apprifing to the accumulat Sum of 8000, and declaring it 
purgeable for 6000 if paid at Wbitfunday thereafter : As alfo, in anno 
1685, there is another Contract, reftri&ing alfo. the accumulat Sum 
again to 80O0 Merks, and afligning a Locality of certain Lands for Pay- 
ment of the Annualrent of the Sums apprifed for. The Right of Re- 
verfion being competent to Sir George Imcs and his AAlgncy, as coming 
in Place ofQihJo* ofLinkwood the Debitor, there was an Order of Re- 
demption ufedat the Afligny's Inftance, and now in a Procefs of Decla- 
rator of Redemption, this Point came to be Advifed, vim. How far a 
Com raft, relative to the Apprifing entered into within the Legal, and 
afligning a Locality as laid is, fhould not only be good againft the 
Contracter and his Heirs, but even againft James Chalmers a Angular 
Succeffor? And, 

It was tMedged for James Chdmers, That however fuch Contract 
or Back bonds might aftefl^pprifings, while within the Legal, and not 
compleated by Infeftment; it was againft the Nature of heritable 
Rights, that tnefe fhould be clogged with Backbonds, which were latent, 
and being in no Regifter, could not be known by Purchafers ; and that 
Infeftment had followed upon thisApprifing after the Legal had expired, 
after which theEfte& of any Backbond behooved toceafe,as was found si. 

July 1636, f(jng contra ^-And ie March 1629, Sctia w ■ ■ ■ - 

And this isVifcount Stairs Opinion, fit. %4/Jignatioas, T. 37. § 21. wheie 
he fays, " That becaufe A pprifings within the Legal may, behalf en away 
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« in the lame Manner as 'perfonal Rights, Therefore Adjudications, DiC 
« cLrgesand Backbondsby thefe who have Right to the AppnHng 
u o^Tfeftual if thereupon the Matter be made litigious before expiring 
« KbES or Inhibition ufed thereupon, they will be efffaual 
« aaiinft (mgular Succeffors, even after the Legal is expired : But after 
« efririna 0? the Legal, Infcftments upon Apprifings are in the fame 
« S2 a?u£n irrVeemable Difpofitions : For they are the Foun- 
« dation of theW* of moft Lands in the Kingdom ; and if perfonal 
« Rights Ihould mike them unfecure after expiring ot the Legal, it would 
« beof great Inconvenicncy. And this alfo is conform toaDecifion, sift 
Nauim^r 16*71. Vrwon contra Gains, Where the Lords found a Back- 
fSSTEbii* Apprifing before Infeftment. As alfo, to another Decifi. 
nn^rh^Sv 1 66 1 Tefor contra Maxtor where the Lords repelled an A.U 
?edgan£ upona Bond relating to an Apprifing, as not affecting fingular 
Succeflbrs And befides all this the great Inconveniences, if fuch latent 
Bonds or ContraSs ihould afFea fingular Succeffors, are too obvious to 

U 3$£?$ for Cock/loin and his Affigney, TTiat the Contra* ,685. 
bavini plainly qualified and turned the Apprifing into a redeemable 
Right! and no Infeftment having been upon this Apprifing before the 
Date of this CoritraS, it is be remcmbred, that the Arguments for the 
other Side, do chiefly relate to voluntar Conveyances, as to which the 
above Po&ion is friely owned: But the Cafe was ft.ll otherw,*,* 
Apprifings within the legal, which were lookt upon as Mwrajudttia- 
nFlnd which did not^enudethe Debitor : So that no Man was ever 
^ byt^SiK fuch, but was fti.1 fubjeaed to the Hazard of all 
Deedswithinthe Ugal. Thus they are extiynfoed 1 by any Payment, 
Inwmiflion, CompSfttion, tfr. Aft which wfff meet fingular Succeflbrs. 
Nay, k's known, that Creditors do dayly for Conveniency affign m 
teder to leading Adjudications, and reft fecure upon Backbonds ; which 
would be very tfifecure, if the Afligney, being infcft and transferring 
tfie Right to Strangers, (hould evacuate the Force of the Backbonds. 
So that fuch a Backbond being granted withm. the Legal, tho it ihould 
afterwards expire, yet the Apprifing ftands ftill affefted, in regard per- 
feaiy qualifiefahd Imprefled, wh.te it was of the Nature as toreoeivc 
that Impnefs, As to the Authorities adduced, xmo. The TwoDcofionj 
firA quoted, do plainly concern voluntar Conveyances. 2J0. The Lord 
Stair hh Adrian is mifapplied, for all that he fays tore, *, Jhat Affig ;. 
nations tt incomplear, real Rights, as Apprifings, Drfpofitionsof Lands 
before Infeftment, &c. are affcfted with the Affigny's Backbond, if the 
Competition <x>me in before Infeftment >. Heis not thewdeterimnmg the 
PointVhowftr Apprifings within the LegaJppay be affected with Back, 
bonds, but*(>wfer Affi|nationscoincc^pleat real Riehts (where Dif- 
ptfitionsare brought in as well as Apprifings ) are affefced, tfc. But he 
fenot there treating ofthe Nature of Apprifings within the Ixgal, which 
he is Htprrtfc treating in another Place, viz. Ttt. VWtfMns, ?. ?9 j. 
wfcere hTfays, Apprifings are excluded and qualified by the Backbonds 
•and ObKgementt Of the Apprifer; and this was fo found ijth>/, 1666 
fcarl of Smbttk contra Marquis .of Am*,- where an Apprifing was 
.found taken away by a Backbond, even in Prejudice of a fingular Sue- 
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ceiTor. As alfo, 6th "July 1676, Gordon and Cheytte contra Crawford ; 
where it is /* ferminis decided, That Backbonds doaffeft even as to An- 
gular Succetfots, tho' extra corpus juris. And as to the other tfro De* 
cifions cited for the other Side, in the Firft it does not appear that the 
Bond there in Queftion had a Reference to the Apprifine, bat was an 
extrinfick Bond of Communication. And as to the other, it is there 
found* That the Backbond was Sufficient to affe& the Apprifing, being 
before Infeftment ; but ftill that does not exclude likewife the other Po* 
fit ion, That alfo within the Legal it affefts it, whether Infeftment fol- 
low or not. Laflly+ Here Chalmers (as appears by his Difpolltion/ only: 
acquired Right to the Apprifing, with all Hazards that did attend it f 
and paid only 8000 Merks, which is the very Sum to which the Appri- 
fing was reftri&ed, and the Difpofition bears only Warrandice from 
Fa£fc and Deed ; lo that he was not buying the Lands of Linkwood, but 
only the Apprifing, as a Security for his Money. 

The Lords, in reffeH the ContraB 167*, reftrl&ed the 

Comfrifing to a tejjer Sum ; and in regard that the Con* 

trati 1685 iVadfets Tart of the compri fed Lands, re* 

deem able for the Sums in the Ccmfrifing, and Tofjeffion 

Adot Sir WW- 7 conform, both Contrails being within the Legal; and 

%v£T' ^^ S that the Defend*' s Turcbajetf the Comprising was for 

the Sum in the Wadfet, and not for a Sum equivalent 
to the comprifed Lands; they repelled the Defences, and 
found the Comfrifing fliti redeemable. 

Mackenzie, Clerh 

DECISION CV. 

Citbarine Simfm, and David Keltic her Son* 

AGAINST 

Halliday of TiUiboR and Others. 




his Charter he is only liable to pay a Double frimo (Anno. tntmttu % and 
had alio taken away a Cow and a Mare upon the Purfuer's Father's De- 
ceafe by way of faerezeld; and concluding. Reftitution of the a Years 
Feu-duty indebite paid ; as alfo Reftitution and violent Profits for the 
Cow and Mare, as in a common Spuillie ; concluding alfo a Declarator 
of his Freedom from thefe in Time coming. 

As to the Point of Right, vinfwcrtd for the Defender. That a Feu- 
duty being only a Taxing of the Service during the Time that the Fee 
is full ; as when the Fie fells in the Superior's Hands by the Death of 
the Vaffal, in Feudis re&it, the Vaflal muft either pay a full Year's Rent, 
«r whatever is taxed by the original Charter ; fo w Feu holding, the 
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Obligement to double the Feu Farm, is nothing but a taxing the Relief 
to a double Feu-duty, and is quite different from the Annual Preft at ion. 
Therefore, as in other Holdings, theVaflals are bound to pay the Relief 
befidethe ordinary Pre It at ions, fo in Feu-holdings, by and attour the 
current Feu-duty, the Vaflal ought to pay the Sum to which his Relief 
is taxed, which does not refpeft the Annual Ptcftation, which is due ex 
Nat ura Feudu 

Replied for the Purfuer, That there can be nothing with more Clear- 
nefs expreft than commonly the Reddendo of thefe Charters is, viz. 
*J)uplicando Feudijirmam; which, according to the Defender's Way* of 
Arguing, would be Trtplicando. But 'tis plain, both from the general 
Cuftom of the Country, and from the Words of fuch Charters, that one 
Year's Duty is payable as the current Preftation, and another as the Ltu- 
demium or Relief; which is alfo confonant to the common Feudal Cu- 
stoms: Befidesthat, the Crown (whofe Pra&ice in fuch Cafes ought to 
be a Rule and Standafd for all fubaltern Superiors) never exa&s more 
from Feu Vaffals but the Double. 

Du plied for the Defender, That tho' the Sovereign ex gratia gives 
Abatement of one Year, (which is no Rule for others) yet the Capiendo 
Seeuritatem is always for 3 Years, 

As to the Herezeld^ Jinfwered for the Defender, \mo. That a Feu- 
Charter being a mix'd Right, having fomething in it of (he Nature of 
Vaffalage, and fomething in it of the Nature of Tenantry, the Vaflal 
confidered as the Superior's Tenant, may be liable to the Preftations of 
Tenants. *do. The Defender's Charter not being granted cum Here z>eU 
dis> he as Vaflal, not being thus exeemed from that Burden, may be 
liable, as*all are who die upon a Matter's Ground. 

Replied for the Puffuer, imo. That 'tis the firft Time it was ever pled 
that a Vaflal was liable in a Herezeld \ and it is redargued not only by 
the Reddendo of the Charter* (which is certainly the Rule as to^heVai- 
fal's Preftations) but by the uniform Cuftom of the Nation, ido. Tho' 
the Defender's Charter be npt granted cum Herezeldis % yet that imports 
no more, but that he (hall not have Right to exaft the Here&eldtvom his 
own Tenants, which otherwife he could do, if that Claufe were infert in 
his Charter : But the Want of that Claufe can never import that he is 
liable in the Herezeld, fince by the Nature of his Feudal Contraft he is 
exempt from all Burdens whatfoever, except either fuch as are exprefly 
contained in his Reddendo, or are the Nat ur alia of his Eie, whereof the 
Herezeld is none. 

As to the Second Thing Libelled, viz. Reftitutio*, *4nfwered for the 
Defender, That whatever may be faid as to the Point of Right, yet hi 
cannot be liable to repeat what's already paid ; becaufe Payment was 
made by way of Tranfa&ion ; wherein quid fro quo was given by the 
Defender, viz. his granting Precept of Clare, and fo faving the Purfuef 
the Trouble of Serving, Retouring, Charging the Superior, $$c. 

Replied for the Purluer, That the faid Payment being made ignorantly. 
Repetition is undoubtedly competent : Befides, that there could be no 
proper Tranfa&ion here, fince the Superior in receiving his Vaflal, did 
nothing but what by Law be might have been compelled to. 
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As to the Reftitution of the Herezeld, violent Profits, 6£c, oAvfwercd 
for the Defender, itno. That his Infeftment cum Herezeldis is fufficient 
to excufe a Spuillie. ido. That Matters in that Part of the Country, 
particularly the Defender, have been in conftantUfe of evading an He- 
re zeld, nor has ever fuch 'Exaft ion been quarrelled to this Day. 

Replied for the Purfuer, \mo. That fuch a Claufein the Defender's 
Charter can never afford him any Title to exa& a Herezeld from a Vaf- 
fal, whofe Reddendo is his fole Rule. ido. The conftant Ufe of fuch an 
Oppreflion rather loads than fexcufesthe Defender 

The Lords Found Tilliboll liable in Repetition; to which 
haotMercroMbie.7 their Lordjbips ^Adhered, after a Reclaiming 'Biili 

Alter SaUo«cr t Scn,or.l without •AnJWtrs* 

Gibfon, Clerk* 

<m l 

DECISION CVI. 

James Ferret. 

AGAINST 

The Reprefentativcs of James Carfiairs. 

IN a Procefs of Aliment at the Inftance of Brrrt againft the Childreii 
of Baillie Carftairs, as ReprefentingMr.r^^B^/^ySchool-maftef 
at <BrumeIdrie, whom the Purfuer, who kept a publick Boarding* 
houfe, had entertained feveral Years; thefe Three Points coming to be 
difcuft, viz. into. How far Aliment is due for a Major without PaQion? 
ado. From what Time the Three Years Prefcription of fuch ProcefTes 
does commence ? tfio. Whether the proponing Prefcription does infer 
Acknowledgment of the paffive Titles ? 

And it was, as to the Firft of thefe, *AnfwereA for the Defenders, That . 
it is an uncontroverted Principle that no A&ion for Alimenting a Major 
can be intented, except upon Pa&ion; feeing 'tis prefumed to be done 
out of Friend [hip, or fome other Refpeft : Other wife it is prefumed that 
he paid for his Entertainment at the Time. 

Replied for the Purfuer, That there is an Exception fet down immedi- 
ately after that Rule by my Lord Stair > Lib. i. Tit. 8. viz. Unlefsitbein 
fuch Houfes where thtj ufually *AHme*t for Money: And that becaufe in 
this Cafe, the weightierPrefumption overballariceth the Weaker. And thif 
Exception is founded on an exprefs A& of Parliament, Ja* VI. Pari. 64 
Cap. 83. For there Mens Ordinaries not founded upon, Writ, are to bo 
purfued for within 3 Years, otherwife no Probation allow'd, except by 
Oath of ftirty ; ergo a contrarb fenfa where a Party can neither prove by 
\^rit nor Oath of Party, Mens Odrinaries can be purfued within three 

^f ears. * 

Duelled for the Defenders, That tho' Mens Ordinaries may be purfued 

•within 3 Years, without founding either upon Writ, or offering to prove 

bv Oath of Party ; yet ftill it remains neceflajy that the Purwer found- 
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on a Paftion, which in that Cafe he may prove by Witneffes. Mens Or- 
dinaries in rthc Aft of parliament fignifics plainly their* Entertainment* 
and is not confined fimply to that Sebfe we generally take the Word in* 
when we fay* inch a Man keeps an Ordinary ; and therefore* if the Pur- 
suer's Sen fc of the LaW were taken, any Perfon, tho* neither Cook nor 
Vintner, might purfue thofe to whom they had given Meat and Drink 
within 3 Years, as well as Cooks and Vintners* which would intircly 
evacuate the Rule anent Aliment due only ex pafto. 

As to the Second Point, eAnftvered for the Defenders, That the Purfuit 
can go no further than 3 Years, immediately preceeding the Citation; 
beciufe in the Aft of Parliament, anent the \ Years Prescription, JMens 
Ordinaries are exprcfly mentioned. And in the other Prefcriptions of 
that fame Nature, tho* the Obligations continued for more than 3 Years, 
yet the Lords have always reftrifted the Purfuit to 3 Years preceeding the 
Commencement of the Procefs, as in the Cafe of Servants Fees, 12. Feb. 
1680, Rofs contri Matter oj Salton; and the Ratio Decidendi given by 
the Lord Stair is, That 'tis to be prefumed that Servants Fees being for 
their ncceffary Proyifion, muft be frequently paid ; which Reafon in the 
prefentCafe holds much ftronger. 

Replied for the Purfuer, That the Speciality here is, that theprefent • 
Procefs is not againft the Perfon himfelf, but his Reprefentatives ; and 
therefore the Interval from his Deceafe to the Time of railing of the Pro- 
cefs, cannot be reckoned any Part of the $ Years : But in this Cafe, the 
3 Years which the Law preuynes may be owing, or rather the Time at 
which he ceafed to be Alimented ; for the Procefs could not well com* 
mence fooner. * 

• As to the Thifd Point, Jnfwered .for the Defenders, That tho y pro- 
poning peremptory Defences generally exempts the Purfuer from proving 
the pa (five Titles, yet where either Dilatory Defences are proponed, or 
Objeftioiis againft the Relevancy of the Libel, here there is no Right 
peculiar to the Defunft a (Turned, (as in the Cafe of proponing Peremp- 
tors) it being proper for any Man to fay, That either he is not legally 
cited, op not before a proper Judge ; or that the Fafts Libelled upon do 
not infer the Conclufion. And of this laft Sort is the prefent Defence, 
***. That the Defun&'s having barely Dieted with the Purfuer, did not 
iflftr an Obligation upon him to make Payment, and that neceffarly the 
fame continued yet due, unlefs the Purfuer Libelled apofitive Paftion, 
and th&t thefamen was yet reding owing : Porthis is properly not fo 
ranch a Defence, as art Objeftion againft the Relevancy of the Libel. 

Replied for the Purfuer, That as the proponing Prefcription is un- 
doubtedly a peremptory Defence ; fo there is no Principle of our Law 
better eftablifhed than this, That fuch a Defence cannot be proponed, 
without acknowledging the paffive Titles : For how can a Defender pro- 
pone a Defence competent to his PrcdecefTor, without acknowledging 
that he Reprefente him ? 

The Lords repelled the Defence, That there was no Paffu 

kh^*> G vA* mm \ on * an ^ f mn ^ an *Al* m *t d** ? Tears before the Cita- 
*nu&.**m*.5 fioni an if wn £ t fo Defender cannot propone Trejcrip- 

tion f without acknowledging the Taffive Titles. 

•" Gibfon, Clerk. 
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decision cvn; 

Modem &**• 

* 

WiUUm Muirbced, 

• ■ 

AGAINST 

The Lord ColviL 

THE Lord Co/w7, as Heritable Baiflie of the Regality of Cutrofy 
having In (tailed WiUiam Muirhead as Clerk of Court during Life) 
for which his Lordfhip goMioo Merks ; he continued in the Ex- 
fcrcife of that Office for 6 Years or thereby, till njy Lord having failed to 
take the i4bjur:ion impofed by the' Government, the Court became 
Vacant for wgnc of a Jbdgc ; Whereupon Muirhead raifes a Procefs a- 
gainft my Lord, for Repayment of the Money, Annual rent, Damages* 
t$c. upon this Head,- That by his Lordfhip's Fault the Office was render- 
ed ufelefs, and therefore he was liable in Repayment and Pamage*. 

aAnfwered for the Defender, That tho ? a Seller be generally liable in 
Cafe of Evi&ion, yet where it falls out through an unforefeen Accident, 
felling out after the Sale, he cannot be liable, the Contraft being uberri- 
ma BJfi; and therefore nothing can be underftood to come unto it, but 
what both Parties had probably in their View at Contracting : Now the 
impofing of new Engagements by the Government could never be in 
their View at making the Bargain. Aftd this is plainly expreft in that 
Famous L. n. ffl De Eviflion $ where this general Rule is kid down^ 
That Venditor non itnetwr freftare (futuros cajus) eviSiionis. And is 
alio the Opinion Of Cujace, Consultation 38. where, in a Cafe parallel td 
the prefent one, he plainly afferts, and that from the Authority of the 
above-cited Law, That Inopinati cajus evidionis poft Venditionem £ff Tr& 
ditionem ad Venditor ctn non pertinent. • 

Replied for the Purfuer, That the Nature of the Thing implied, that 
my Lord fhould keep Courts by himfelf or his Deputes ; ror Concejfa alu\ 
cut Jurifdiftione, cun&a ea, &c. The Purfuer could not cxerce his Office' 
without a Court, nor can a Court be without fc Judge ; and by the De- 
fender's Fault there was neither Court nor Judge: And the not taking 
the Objuration is of it felf a Fault, fincethe Law enjoins it. However, 
by the Nature of the Clerk's Commifliori, which was upon an Onerous 
Caufe, it is implied, Tfet my Lord is obliged to hav£ a Court there* 

Duplied for the Defender, imo. That whatever Obligation he might 
ftand undlr to the»GoverntAent* ytt he was under none to the Purfuer, 
to give an A&ive Obedience to all Laws that fhould after this Contract 
bfe impofed. For it could never enter into the Minds of Gontra&ers, 
that either Party fhould be obliged, with refpeft to one another, to take 
all the Engagements that a«Goverriment fhould cottie afterwa f ds to lay 
upon either of them ; feeing this were in EfFeft to oblige themfelves to 
do a Thing whicR pet haps they nlight cotac to think not agreeable to 
Confcience, ado* That the hot taking the objuration was not a Culpd 
even with Refpe£fc to the Government ; becaufe the Law here has had 
ks Force, by my Lord's ceafing to a&, and to impofe a greater Penalty 

n fay 



• 1 



*— «-i»^— ^— *»^»^""""i"**«*»»^i^tf^*-*^ 



134. Dtcifions of the 



by condemning him to Che Puifuer for hoc A&ing, were to extend the 
Law beyond Intention. 

ai^fSS^} rbe Lv^ ffl"'*" 1 *** Defeneey and viffdVieJ. 

Gibfon, Clerk. 

DECISION CVIII. 

£ 44th June 1715. 3 . 

Murray of MdunuLothum. 

AGAINST 

Deacon BrownbilL 



D 



.Eacon "Brownbiu having obtained Jedge and Warrant from the 
F Dean of Gild, for taking down and rebuilding a ruinous Houfe 
belonging to him in Tilackfrie rV Wynd, (on Report of Tradefmen 
that it was Ruinous) on the North End whereof there is a Houfe be- 
longing to Jfturray of Mo*nt-Lothidn> which has a Servitude upon the 
faid Ruinous Houfe, conftitute by long Pofleffionj whereby it is obliged 
to receive and fupport Mauri-Lothian's Joifts, and laid-to Chimneys in 
the North Gavel. The Deacon having accordingly taken down the 
Gavel, an<J now about to build it up of new, 

It was alledged and inferred by Mount-Lothian, That fincfc there was 
a Neceffity for HrmmbilFs Conveniency to take down his laid-to Vents, 
that the fame muft .be done, and they likewife rebuilt upon HirownbiWs 
Expellees, becaufe the ufing of Property muft be always without Preju- 
dice to a Servitude eftablifhed ; for there is the fame Reafon for this, 
as for Browuhill's fupport ing the Joifts until the Gravel be rebuilt. %do. 
That in a late parallel Cafe betwixt the Duke of Roxburgh and Town 
of Dumbar, the Duke being to Inclofe fome Ground through which the 
Town had a Servitus V%*> the Lords ordained him to put up Gates for 
Horfes and Carts to pais, for preferving the Servitude* 

vinfwered for Dckcon Browa&iff to the Erft> That imo. Itfsdire&hr 
contrary to the Nature of a Servitude, which confifts allenarly in fatiendo 
non in agendo- *do. Tho' Property muft not ^prejudge Servitude, yet 
here the Gavel Was not taken down only for the Deacon's Conveniency, 
but from plain Neceffity, as appeared 4rom the Tradctoen's Report; yea 
and really for the Utility of the Servient Tenement it felf ; fince other- 
wife it muft have fallen, and then Mount-Lothian, without rebuilding it 
himfelf, would have had no Gavel to lay his Vents to : So that this is the 
fame Cafe *# if the Gavel had fallen by Accident To ttie Second, an- 
fwered, That what thte Lords there ordained, was doing no Deed in Fa- 
vours of the Town of7)umbar, fmce the putting up the Gates was ne- 
ceflary for the Duke, and the Town would have been willing he had put 
up no Gates, but left all open* 

• ' • '■ The 
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The Lords Found the 'Builder of the Watt liable to a Ser* 
* vitude oneris ferendi, both of the Joifis and laid to 

Chimneys : *4nd mufl not only build that Wall in the 

S£2 fc iX:? Cw f* ??}'%? tof^bfrrp'fw both joiflr 

Andafi% 5 and laid-tq Chimneys ; but likewise that he mufl build 

and laj-to the Chimneys as they were before the ta* 
king down thereof at his own Etefences. Vide idti 

JWy 1715- 

Mackenzie, Clerk* 

DECISION CIX 

fj 24th June 1715. 2 

The Gubernators and Treafurer of Herm\ HofpitaL * 

AGAINST 

Hepburn of Bear ford, 

N a Declarator of Nonentry at the Hofpfcal's. Infbnce againft <BeaK 
ford, he repeated a Declarator, That bis Lands, by the feveral Ada. 
of Annexation of the Superiority of Church Lands, were annexed 
to the Crown, and that therefore it fihould be found he was the CrownV 
Vaflal, and therefore not liable in Nonentry to the Hofpital $ The Lords 
after full Hearing, did, upon the ijth February 1714, Find, That the 
Claufe in the 1 $tb*4ff, Anno t6$ j, declaring. That the 'Barony ofBrtigh- 
toun> &c» Jbould remain with the Earl qf Roxburgh, his Heirs, &c. after 
the Tenor of his Inftftments, did not extern the Superiorities of the Lands 
frvm the ^Annexation, in the jotb and 14th *A8s of that fame Parliament 
and Refitted the *41le2gance /bunded on the loft Claufe of the Kid Aa or* 
«_« . w* u. ^^-wjf Prefcrifttoni *4*d therefore a% 
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This Caufe having come in by way of Appeal before the i/o*/r df 
'Peers, they, by their Decree upon the 2d inftant, ordered and adjudged] 
that the fbrefaid Interlocutor was Reverfed ; and declared that the Su- 
periority of the Lands in Queftion fhould belong to the Hofpital the Ap- 
pellant. 

Upon the ttofpital's Application, That this Decree might be applied! 
by the Lords, and that they would declare the faid Hofpital the only 
Superior of thefe Lands, and the Defender to be their Vaflal, and decent 
the Defender in the Quantities Libelled, or allow thgn a Term and Di- 
ligence for proving their Libel.- *| 

Tlie Defender *Anfwered, That as to the firft Part of the Petition", thd 
Lords could now declare nothing : For ' if the Houfe of Peers had only 
reverfed the Lords Sentence, then indeed the Hofpital behooved .to pro- 
ceed as if that Sentence 'had not been given. But fince the Houfe had 
ordered and declared, That the Superiority of the Lands in gueftion, 8rc* 
the Matter is not now before the Lords as to the Point of Declaring, 
out the Hofpital mufl take their Sentence as they have it* ido. As to the 

L 1 a Second] 
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Second Pare of the Bin, Jnftvered, That there can be no Decernitur la 
the Nonctrv, becaufe the Lands bold Feu, which is the Retoured Duty, 
and is ready to be paid at the Bar. No Decernitur for the full Mails 
and Duties, becaufe the Interlocutor of the Peers being only .pronounced 
upon the 2d of June inftant, and that TSearford had a very probable 
Title, viz. The Lords Sentence, and former Deculons ;. fuch as that be- 
twixt the Earl of Lauderdale and Cafilebrand, and that there was not 
a Term run, in regard of the Defender's Offer to take a Charter from 
the Hofpitah 

The Lords 'Decerned in the Declarator at the HoffitaPt 

In/lance, with this Quality Purgablt on "Payment of 

k&xGrd*m.Jucr1 the hgone Feu "Duties preceedtug Whitfunday lak. 

S.r Wat* snmu 5 aHd a ' Tear's Rent, as ajtneular Succefor, at the Time 

of his Entry; and in cafe of bis Negleft to obtain 
iimfelf Entered, found him liable for the whole Mails 
and 'Duties. Vide 27^ July 171 5. 

Gibfon, Clerk. 

DECISION CX. 

C 28th 3^*1715. 3 

Ifdel 7)uncanfon and her Affigney, 

AGAINST 

James puncanfon. 



if Obert r buueanfoB of Garfbale, by his Latter-will, provides the 
** I/abel his Daughter /a Minor ; in 500 Merks, payable by her eldeft 
Brother the (aid James Duncpnfon, out of the readied Moveables, 
at her Marriage or Majority, but bearing no Annualrent ; And in the 
fame Teftament, there is fubjoined a Nomination of Tutors and Curators 
to his Children, of whom Three to be a Quorum, and the eldeft Brother 
fine quo-non ; with Power to them to intromet with his Rents, £jfc. for the 
Childrens Education. Ifahel coming to be in confimo Majoris*atatis f enters 
into a Co-partpery with another Woman who was a Shop-keeper : and in 
regard (he was to furnifh the Half of the Shope with Wares, .her faid 
Brother paid out for her 22 Lib. Sterling* for Goods, and beftowed the 
remaining Ballance of the 500 Mcrks for her Board, Cloathing, t$c. 
and took a Difcharge of the Tocher from her, being authorifed by her 
other Curators, who, as taking Burden for her, do fubfcribe the fame 
with hen 

Of this Difchargej Hie and Thomas Hall her Affigney, raifed a Redufti* 
on ex caftte minor ennitatis 1$ Idioms, and it was alledged for them, as 
to the 22 Lib. Sterling^TYM the Brother could not be in bona fide to pay 
the fame, either to or for the Minor, fince he was expreily bound up by 
the Words of the Teftament, whereby the Tocher was only payable at 
Majority or Marriage* Nor, zdo. Did the Confent of the other Curators 
Validate the Difcharge, fince himfelf was fine quo non ; nor could he be 
o/Luftor in remfuam, and Confent to a Difcharge granted to himfelf. 
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oAnfwered for the Defender, imo. That as the Stock bore no Annual- 
rent, fo altho 7 it had, fo fmall a Sum could neVer be a Fund for the Mi- 
nor's Maintainancfc ; and therefore his beftdwing part of the Stock for 
putting her in a way of Living, was certainly both Prudence and Piety i 
and is nothing that is novum,, but a Courfe" very commonly taken by 
Parents with their owh Children; fpecially that the Goods purcha fed 
were not abfolutly irftrufted to her felf, but another \vho was habite arid 
repute to be of Integrity and Skill in the Trade, joined with her. 2do. 
Since he could not be auBor in nm [nam, the Authority bf the other Cu- 
rators in this Cafe was unddubtedly fufficient i It being uriiverfally re- 
ceived, that when any Affair occurs betwixt a Minor and one of hid 
Curators, the Authority of the others is fu&cient ; fince otherwife Af- 
fairs of this kind could never be extricate. 

The Purfuer having alfo infifted for rediiceingthe Discharge as to thd 
Ballancepaid out for Board, Cloathing, £5fc, tc was vinfwered for the De- 
fender, That fince the Stock bore no Annualrent, it behoved to be dimi- 
nilhed for entertaining the Minor : For altho* the DefunQ: in his Will, 
appoints the Rents of his Eftate for Years to come td aliment his Chil* 
dren, yet thefe are not the Subjefl: of* Teftamentary Difpofitibri. 

Replied for the Purfuer, That by the Current of Decisions, it has 
been determined, that the Heir is bound to « maintain his Brethren and 
Sifters in cafe of their having no Fund of their own for their Aliment; 
As 29th January i66j, Children oliWetheHy feontra the Heir, ix Febru- 
ary 166 j, Frazer contra Frazer^ nor is there any thing more conforirf 
to Nature and Humanity* So that the Purfuer needed not make any other 
Ufe of the Dcftination in the Teftament, then to fhow the Defunftg 
enixa voluntas^ that the Child rens Portions fhould be paid to them intirc 
at the Terms he had appointed. . 

Toe Lords found; That the Curators might imphy the 

After itf and at- 7 Minors Stock in joining with a Per/on held and re* 

tu^" S *** (fKpwkdge and Refutation in Trade • <B u p 

found, that the Stock could not be diminished for the 
•Aliment. Robcrton, Clerk. 

DECISION CXI. 

£ 29th June 1715. J 

Glafs of Bogany i . 

AGAINST 

The Children of Stemh oiAJcog. 

TH E Laird ofvirdinho being Debitor* by Bond to ^Bogany^ he af- 
figns the i Bond to &4fcog, the laft of December 1677. vtfcog 
grants Backbond[acknowledging theAflignment, but that not- 
withstanding thereof, 'Bogany might purine the tntromettcrs with <Ardin- 
bo's Moveables, and particularly the Donator to his Efcheat, and upon 
getting Payment of his Proportion of the Moveables, might difchargeas 
touch of the Sumsafligned as might compence the fame, which fhould 
be underftood to be no contravention ot the Warrandice in the Affignaj 
v ' . , . M m tio rf 
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tion : And in refpeft the Bond was delivered up, aAfcog obliges himfelf 
to make the fame forthcoming to <Bogany upon Demand, for the Ends 
forefaid; and faillieing thereof, to hold Compt for the fame; Began; 
thereafter being in Hopes to get Payment, did under form of Inftrument 
in aAPril 1678, require *4jcog to deliver the Bond: Whereupon now 
*Bogany intents Procefs againft •Afcogs Reprefentatives, concluding Pay. 
meat of the whole Sums in the Bond. 

Among other things, it was aAnfweredfor »4fcog'$ Children, That at 
fucha DiftanceofTime the Inftrument founded on, cannot be fuftaincd 
as probative, unlefs the Nottar and Witneffes were Alive to fupport the 
fame : For the Inftrument being only ajfertio nottrii, it were of dange- 
rous Confcquence to fuftain it after fo long a Time ; and tho* Law gives 
Faith to the Inftruments of Nottars afting in certain Cafes, where Law 
has determined they fhould be probative, yet that can never be extend- 
ed to their A&ings in fuch Cafes as the prefent ; for that were to extend 
their Faith beyond what Law and Pra&ice allows them. Holograph 
Writs carry a much ftronger Proof of their Verity, than Inftruments of 
Nottars, and'yet Law has cut them off by 20 Years Prefcription, and this 
Inftrument is within a few Years of the long Prefcription. 

Replied for the Purfuer ; That in fome particular Cafes our Law gives 
fuch Inftruments intire. Faith, as isobferved by the Lord- Stmt Lib. ^ Tit. 
42. § 9. Where he takes Notice of the particular Cafes in which, they are 
probative of themfelves, and brings in the prefent Cafe among the reft, 
J? thefe Words, In of her Cafis when Men wiU not do %A&s which they are 
obliged to do, &c. Inftruments taken thereupon bj Nottars having Wttnef- 
es infer t and require^ are probative, which no other Witneffes could prove* 

Duplied for the Defender*, That the plain Meaning of the Lord Stair's 
Words is, That thefe Fads which ordinary Witneffes could not be ad- 
mi' ted to prove, may in the Cafes mentioned be proven by Inft rumen- 
tar y Wkneffcs : which 1$ fo far from proving that the bare Affertion of a 
JJottar is fufficient, that it proves the contrary, viz. That tho' thefe In- 
ftruments were recent, they muft be fupported by the Teftimony and not 
the Subfcription of the Witneffes. 

Aaor H«ff. ? The Lords found. The Inftrument not probative ofitfeJf, 

Alter couu. 5 %»Uf* ft were adminicuiat by fome 'pocument or other 

Probation. 

Mackenzie, Clerk, 

DECISION CXIL 

£ 30th June I7»$» 3 

Jfabel Sparky 

AGAINST 

Barclay of Ury and others. 
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IN an Action of Exhibition ad deliberandum at the Inftanrtof the faid 
Jfahl Spark agaiaft Ury and others. The Ordinary having ordained 
them to eyjbjbite all Writs granted to or by the Purfuers Predeceflbrs, ex- 
cept 
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cept thofe on which Infeftment had followed, the Dates of whofe Regi- 
strations they were ordained to condefcend or) : The Defenders Reclaim* 
ed onthefc Grounds. 

tmo. That as the Priviledge was at firft granted for, Incouragement of 
' Apparent Heirs ; fo when they once behave as Heir, ( as in the prefent 
Cafe J the Defign of the Priviledge ceafes, and Jublata Caufa tolhtur cf* 
feftus, and if Tfiviledgia be ftrittijfime interfretanda in general, mcti 
more here, where the Priviledge is contrary to the common Courfe of 
Law, and tends to diminifh anothers Right ; for in an Exhibition ad de* 
hberandum, ( contrary to the Nature of all other Exhibitions J without 
qualifieing that they have any dire& Intereft, or that they can be in the 
leaft benefited thereby; Apparent Heirs may force any Man to open his 
Charter Cheft, and expofe his Papers, ido. The Lord Stair Lib. 4. tit. 
j j. § 7. Says, That it will be a good Defence in this A&ion to fay, that 
the Purfuer is already actually Entered and has no Place for Deliberation ; 
but Behaviour is equivalent to a&ual Entering ; and that it excludes the 
Benefit of Deliberation appears from Voet : &4d Ttt.ff. de jur. delih . where 
he fays denegatur tamen ulterior deliberandi ftcultas, fi f rob art poflit here- 
detn jam adivijje, ant fro herede fe gejfijfe, cum non fofftt definere ejfe heres 
qui jcmelheres fa&us eft. $tio. By our conftant Practice, Apparent Heirs 
can call for no Writs, except thofe that are in Favours of Perfons in the 
Defun&s pwn Family ( which the Defenders are not in the prefent Cafe ) , 
as was found 6 December 166 1, Forrefter contra Tailfer; which is yet 
more fully cleared by a late Decifion 10 June 1706. Buchanans contra 
Marquis of Montrofe, where after a full Debate, the Lords folemnly de- 
cided and declared, that finding that former Decifions had varied in this 
Point, they refolved to fix fuch a Rule for the future, as Apparent Heirs 
might be as little Vexatious as was confident with the legal Priviledges ; 
and therefore found the Marquis not obliged to produce any Writs grants 
ed by the Purfuer's Prediccflbrs, to Strangers, or Perfons not in Famiiid. 

Replied for thePurfucrs tb the Firft ^dd Second, That tfto* Bfehaviour 
be a pafli.ve Title competent to Creditors, yet it is not relevant againft 
this A&idn; for if it were fo, Defenders would alwife propone fuch De- 
fences, yet 'tis certain they were never fuftained, which is exprefly faid 
by the Lord Stair in the above cited fit. § f. And the Reafon is, That 
It might be very prejudicial both to the Heir, who could not enter until 
he had Infpc&ion, and to the Creditors, feeing during a Courfe of Pro- 
bation, the Eftate would benegle&ed. And therefore as isobferVed by 
the Lord* Stair in that place, no other paffive Title, but being a&ually 
entered; is a relevant Defence againft this A&ion: And as to the Au- 
thority of Voet, It cannot be oppofed to what is already mentioned, foe* 
cially in Point of our Form. Befides, That Geftio pro herede by the civil 
Law* is not only a paffive but an a&ive Title, and equivalent to a&ual 
Entry; for with them an Heir adit her edit at em, nonfolum friferendo, ft 
heredem effe, fed etiam fi fa&o aliquo tandem voluutatem . declaraverit. 
To the Third Replied, That feeing Law gives Apparent Heirs this Be- 
nefit, they ought alfo to have the neceffary Means thereof, by Infpe&iori 
not only of the Benefit, but alfo of the Burden that may affeft their Pre- 
deceffors Eftate, that fo they may deliberat ; and this End can never be 
attained, unlefs all Writs which may infer a liquid Ground qf Debt be 
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produced. And it muft be acknowledged that ordinarly the greateft 
Part of any Mans Debts are owing to Perlons out of the Family : Nor cad 
there any Reafon be afllgned of the Difference, fince the Heir if he Enter; 
will be equally lyableto both Debts extra and intra familiam. And fa. 
the Lords by the Current of Decifions, have fuftainedn;his A&ion againft 
Perfons out of the Family, as well thofe within it; 

The Lords adhered to the Ordinaries Interlocutor, with 

Aftor Fiecming. ? this ^Alteration, that they found the Defenders f tb<? 

Alter JtoiGordto. S not being in Familia defunai, ought to exhibite aU 

Writs in their Hands j Whether Infeftment has follow** 
ed thereon or not* 

kobertrin, Clerk. 

D e C i s i o isr cxiii. 

C 5th3Mjr 1715. 3 

Cuningham of Enterhttj 

AGAINST 

WtUmm Millar i 

v 

THere being a mutual Contract wherein Enterhin fets a Tack 
of a Coal to Millar, and the Tack duty regulated by the Number 
of Coal- hewers, that fhouM be imployed by the Tackfman, viz,± 
if Six were im ployed, then 600 Merks to be the Tack-duty: But if 
more or lefs than Six, then 100 Merks for each was to be added or dc* 
duced. And Enterkin having charged on this, the Que ft ion at difcu£ 
fing turned on this fingle Point, viz. Whether by this Tack the Tackfc 
man is lyable for 600 Merks of yearly Duty ; tho' he imployed no Coal- 
hewers at all ? And it was, 

aAUedged for the Charger, That as the Sufpender could not deny but 
he was obliged to work, fince he had taken a Tack of the Coal, fo alfo 
by the Nature of the Tack, having ftipulated the Liberty to work with 
Six Coal-hewers ; Enterkin could have obliged him to imploy thefe in 
the Work; for Contra&softhis kind are mutual, and fo as Enterkin was 
obliged to allow him Six Coal-hewers, he alfo muft be underftood oblig- 
ed to keep them at the Work, if the Coal-wall would ferve; ^therwife 
he might have made the Tack wholly Elufory, even fuppofe he had got* 
ten a fufficient Coal-work : And therefore this being the Rule and 
Standard which both Parties fix upon, tho* with a Liberty to the Tackf. 
man to imploy more as he thought fit, but with no Freedom to keep un- 
der that Number 6, in the Event that's happened, that /nuft be the dat- 
ed Number, as being what the Tackfman himfelf exprefly ftipulated 
Liberty for, and for which he is obliged to pay the Setter. Let the Cafe 
be, a Mafter fetting a piece of Ground with Liberty to fow Six Bolls of 
Corn ; and the Dccifion will be very plainly in the Matter's flavours ) 
tho' the Tenent never fow any : Now the Cafe is the fame helje, for, 
tlie Coal would have afforded as certain a Product as the Ground; 
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. *4nfwere d for the Sufpender, That by the ContraQ: he is not bound v , 
to imploy Six Coal-hewers, and confequently not to pay 600 Merks of 
Duty ; but that by the Contraft he might have imployed one or two 
Coal-hejvers, and then paid only 100 or 200 Merks, and having imploy- 
ed none at all, he could not belyable in more Rent, than if he hid. * * & : 
..", .Replied for the Charger, That 'tis by the SufpendePs Fault that they **"*" 
did not work, fince he never opened the Ground ; and as qui dolo defiit 
fojfidere pro poflefiore hahetur: So fince by the Sufpenders Fault the 
Coal-hewers were not imployed, in fo far as concerns the Sufpender, they 
. xpuft be held as Workers. 

Dufliei for the Sufpender, That by the Tack there was an expreft 
Provifion,That in cafe the Tackf-man fhould inftruft by the Coal-hewers 
and Overfmen their Oaths, and producing of the Xompt-books, that 
there were not the full Number of Six working; As alfo, the Time of 
any Coal-hewers Abfence, that he fhall be only bound to pay proportio- 
nally to the Coal-hewers that worked; which imports a Power to Work 
with as many or as few as he thought fit, and fo the Number cannot be 
liquidate to Six. And tho' the Servants "and Books, l$c. are agreed 
upon asafufficient Evidence .of the Deficiency of the Number, yet the 
Tjickfman is not thereby precluded from other Means of Probation of 

7 this Point. ;.-:**. 

Triplied for the Charger, That this Exception confirms the Rule, that 
the Sufpeader was exprefly obliged to work with Six ; for the Provifion 
imports an Exception, and an Exception* implies a precccding Rule: 
And as the Rule is hereby eftablifhed, lb the Sufpender is not in the 
Terms of the Exception, which only concerns the Cafe where the Coal 
was working* an Over fman imployed, a Compt-Book kept, &c. which 
is the particular Manner of Probation fixed upon. But the Sufpender 
cannot fubfume upop any. fuch Probation, nor does it in the leaft^ concern 
the Cafe : for here the Sufpender has yr rought none, an4 the Provifion 
is upon Suppofition of his working, which cannot be applied to the 
Event, that by his Fault has fallen out. * 

Aftor B$ffa. ? The Lords found the Letters orderly proceeded. 

Alter flip. 5 nikfnrt r&rfc 



Gibfon, Clerh 
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DECISION GXIV. 

The Lady Aucbinvok and her Daughter^ 

• ' AGAINST 

Her Step-Daughter; 

IN the Competition betwiit thefc Parties in the Ranking of Auchinvole 
His Creditors, for Preference upon his Eftate, for the feveral Provi- 
fions contained in his Firft and Second Contracts of Marriage; The 
Lords gave a Decifiori on the 12th November Iaft, which ftands marked 
in that Seflioris Decifions : But there being alfo in that Interlocutor a 
Remit to the Ordinary to hear Parties, how far the Provifions to the 

N n Daugh^ 
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Daughter of the Second Marriage could burden the Heir of the Fir ft, 
or ifthe Provifions in favours of the Heirs of the Firft and Second Mar- 
riage ought equally and proportionally to affeft, and be paid out of the 

Defijnft? Eftatc. At Reporting — * 

It was •AUeldgid for the Rdrft, Thar (he having brought 1 5000 Merks 
of Tocher, and the Husband having contracted 5000 more, and (he 
provided to the Liferent of the whole, (he ought to be preferred for the 
fame, (he being with refpcft to it an onerous Creditor, and therefore 
preferable tp the Daughter of the Firft Marriage, who is Heir of Provi- 
(ion to her Father ; efpecially fince the Husband had de fafto received her 
Tocher, as appeared by a Declaration under his Hand, that he had got 
Payment. And for the fame Reafon (he contended, that (he as Mother 
and Afligncy by the Daughter of the Second Marriage, might be prefer- 
red for the Fee of the 20600 Merks, at leaft, ought to come in fori paffk 
with the Daughter of the Firflr Marriage. 

m4nfwered for the Heir of ProvHSon, That (he did not difpute the Re- 
lift's Preference as to her Liferent* but denies that by her Contraft of 
Marriage, her Husband is obliged for the Liferent of the 20000 Merks, 
but only for 5000- And as to the 1 5000, viz* her own Portion* the Hus- 
band was never Debitor in the Liferent of it, unlefs he had uplifted the 
Money, which does not appear ; for as to the abovementioned Declara- 
tion, it being a voluntary Deed of the Husband in Favours of his Wife, 
and impetrate without any juft and real Caufe, it can never be probative 
againft the Daughter of the Firft Marriage, an anterior lawful Creditor 
by the Provifions of her Father's and Mother's firft Contra ft of Marri- 
age. And therefore neither was the Defhnft fo much as Debitor in the 
Provtfion to the Child of the Second Marriage farther than the $000 
Merks which he contracted. * For the 1 5000 toas heretably fecured on 
the Eftatc of Enkine, and no Inftruftion, as laid i% that it was uplifted 
by the Defanft : And therefore the utmoft tb^t can be pretended for the 
Daughter of the fecond Marriage, is to coihe m equally arid proportion- 
ally with the Daughter of the Firft for 5000. Nay, tfco' it could be 
proven that the 1 5000 Merks was uplifted by the Defunft, yet the 
Daughter of the fecond Marriage could plead no Preference to toe Pro- 
vifions of the Daughters of the Firft : But on the contrary, the Prefe- 
rence is to the firft Contra ft • For albeit fuch Contrafts do not preclude 
a Man from doing rational Deeds, and that a fecond Contraft is a rational 
Deed, yet the Reafonablenefs of the Provifions is not to be confidered 
with refpcft to the Tocher that comes by the fecond Wife, when the 
Queftion is betwixt the Heirs of the fecond and firft Marriage ; but with 
refpeft to the Father's Eftate towards the fulfilling the firft Provifioq? - 
For otherwife there could be no Security by a firft Contraft of Marriage, 
when the Parties could not pofithly know what Provifions the Husband 
might make in another Marriage. 

Replied for the Relift and her Daogjhter, That the Declaration above- 
mentioned, was a fufficient Inftrjoftion that the Hqsband had received 
the Portion ; And fo the Lords found in another Branch of the fame 
Ranking) betwixt the Laird of Fcrgufoc anc} the Relift ; wherein alio 
be made the fame Exception, and was overruled by the Lords upon this 
Reafon, That tht Husband having gtf tbt Tfrmds into Ins Hands, a*d tbey 

now 
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mono nowhere appearing, and having given a Declaration that begot Toy* 
-ment % it was * Sufficient Exoneration and Inflru&ion of Varment even to 
the 'Debitor. And as to what was pled againft the Daughter of the fe- 
cond Marriage her Preference, Replied, That notwithstanding of Provi- 
fions in Favours of the Children by the firft Gontra£r> the Father may 
' (as was owned by the other Side) do rational Deeds, even in Prejudice 
of the Childrens Provifions by that firft Contract* , Now, there could 
not be a more rational nay onefOus Deed, than when lie sot 1 <ooo Merks 
of Portion with a Lady, to provide 5000 of bis own to" pe added thereto 
for a Provifion tb the Children of the Marriage. • And this was rational 
even as to the Children of the firft Marriage, who had a fair Hazard to 
fucceed to the whole 1 5000 Merles, the Sum being provided to his Heirs 
whatfoever, failing Heirs of the Marriage: 

The Lords preferred the Lady for her Liferent, and 
t^j&K found thetiaugbters came in pari paflu fropmionaUy, 
ju» Aptf* S *&*"$. *° *b" f refpeHtve Stmts. 

DECISION dXV. 

Cmttgbam of trombify 

* at 

AGAINST 

thim Mttrgtrtt Ram/ay his Step-Gtand-Mothen 

TH fi faid WiBafn Cmiingham a Pupil, having raifed a Procefi of 
Aliment againft his Mother and Step Grand-Mother, upon the 
Act of Parliament 1401, Cap. 25. whereby Superiors of Ward- 
Lands are obliged to Aliment the Heirs,^ which by eftablifhed PraSice 
faritate rationis, is extended to Liferenters ; amongft other Defences for 
the Step-Grand-Mother t.hjs was proponed, That when fhe married the 
Purfuer's Grand-Father, fhe was provided in a Liferent of ?ooof Merks 
Out of a former Husband's Eftate, the Half whereof fhe allowed to be 
fold, and applied for Payment of ( BrownbiU her Husband's Debts : And 
therefore had fcarce enough toherfelf, having alio feverat Children and 
Grand-Children of her own. Whereas in an Modifications of Aliment, 
t he Lords do always ccmfider the Quantity of the* Liferent, the Quality 
and CirciimfUnces of the Lifcrentrix; He . * , 

aAnfwere4 for the Purfuer, That whatever Tocher or Provifion fhe 
brought makes n$ Difference here ; becaufe ftill the Heir, at leaft tinder 
PupiUarity, muft be Alimented, which is Vrovifio Leas, and by no Pa- 
ction can be evacuated : And as the Law did openly Intimate to tier this 
as a Burden, which fhe was in Hazard to undergo, (he ought to have 
provided for his Liferent fuitably* For the Rule ft, That whatever Por- 
tion of Burden each Life renter have from the Fkr's Effete, tod whatever 
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the Portions were that they brought, yet that fince he finds them Life- 
renters, they muft contribute to his Maintenance. 

The Lor is found the Defence not relevant to ajfoijlie the 
. AGor Bojmi. AH. ? Sttp 'Grand-Mother, from contributing a Proportion of 
to mmmfr*ue. : S tbeTurJuer's Aliment. * 

Robcrton, Clerk. 

D E, C I S ION CXVt 

C ^ 3fr(r 1715- 3 

• • » 

c : >&» Douglafs, 

AGAINST 

Ctihan of OcbUtrie. 

m * 

SI R Joi* Cochran having been purfued by JohnDouglafs, for a Tay- 
lor Accompr due to William Douglajs his Father, Cfrom whom he - 
had a general Difpofition to his Compt-book; and having referred, 
the fame to Sir John's Oath, the Term was Circumduced againft him, 
and Decreet E*tra£ted» without theiPilrfucr's confirming the Debt: Sir 
John having Sufpended, and deceafed before Difcuffing, the Furfuer infills 
in a Procels upon the paffive Titles againft Ochiltric, as Reprefenting his 
Father. And the Queftion being, Whether the Decreet above-mentioned 
was Validy the Turfuef's Title being oil) a General oAfftgnation, and he 
never having Confirmed the Debt ? 

It waj> Medged for the Defender, That the Decreet was Null, the 
Purfuer's Title being only a General Affignation, which was no compleat 
Title, and fo could be no Warrant for a Decreet ; being at moft but like 
a Decreet dative and a Licence, which could never fupport a Decreet, 
unlefs Confirmation had followed before Ext raft. 

*Anfwered for the Purfuer, imq. That the Decreet was ftill good, the 
Purfuer's Affignation being a fuffieient Title ad fundandam litem ; fo that 
the Purfuer was at moft obliged only to Confirm before Extraft : And 
•it was the Part of Sir John's Procurators, before taking a Day, to have 
obje&ed this., ido. The General Affignation, as it gives Jus frofequendi^ 
fodoes it Jmexigendi of ad the Accompts in his Book. ph. There is 
more in a general Affignation, than in a Licence to purfue : For 4 genera! 
Affigney may intromet without Hazard of a Vitious Intromiffion, which 
.a Perfon having only a Licence would not do; fo that the Defender ha- 
ving fuffercd himfelf to be Decerned, all he can contend for, after Extra- 
ding, is at mod, That the Affigney be obliged to Confirm, without open- 
ihg the Decreet: And this conform to the 18th Article of the Regula- 
tions 1695,. whereby Decreets in foro are not to be reduced upon 
Nullities, further than to Redrefs the Party's Prejudice by that Nullity; 
but the reft of the Interlocutors in the Decreet, quarrelled, are to ftand 
tanquam res haBenm judicata. 

Replied for the Defender, 1 wo., That the Defence being £ Nullity in 
the Purfoer's Title appearing from the Decreet,. the AUedgance of Comfe* 

tent 
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tent and, Omittei caanoft be foftained t« fopport ii ; for till the Title in 
tbe Purfucr's Perfoa be- coinpfete, it cannot be underftpod a Res judicata, 
becaufehe is not a lawful Contradictor, and to cannot plead the Benefit 
of a Res judicata in that Subject. %do. As to Confirming before Ext raft, 
Replied, That he caaaot wm ^W?« : For tho* fucfet a CoafirmatioQ might 
be drawn back to the Tioi$ of the, 5entence, if both Parties were alive, 
yet Sir John dying before Ceoltrmatioft, k was Mediuni mfedimintum 
that hindered the Confirmation to Validate the prior Sentence ; which 
being in it fclf Null till Co/ifVwtJoa* it was never in Sir John's Life- 
time an effectual Sentence, and h* was held as co^feft at the {nftanceofa 
Party who had no Right, 

Further «4Uedgei for thePurfuef, That it is not altogether clear that 
an Afiignation to a Coq>pt*book needs Confirmation : For tho' there be 
many Accompts in it» which makes the Aifignafiqn, a kind of General Onej 
yet the Book it felf is one complete, Subjeft : And tho' many Perfons be 
concerned io the ft vera I Accompts, yet fte Book may be cpafidered as 
unum Nome* ; juft a.s nrfiqn a, Man ?ifigns an Accompt confifting of many 
Articles, or a. fllopk of She$p \ in neither of which Cafes is Confirmation 
needful, fine* tho' there may bq many Heads, yet there is but one 
Subject. ,* 

+4*(w*rid for the DefewUr. That a fpecial Kight behooved to cpn-i 
cjefcenc. upon the Debitor and tbe §up}e$: received* &r othcrwife by the 
fame ftule, an A&gnMJon to all Debjs might be interpreted a fpecial 
Aflignation. . . '. 

Replied for the Purftjer, That the prefent Cafe differs, from that, where 
feverat Bonds Are aligned, ftnee each Bond is a Minftutv Notf^n awf 
Species. 

Aaor at. Muktnfr. \ The Lords fuftainei the Turfaer's Title, be Confirming 
Altera*,* I before Etfracl. J S 

Gibfon. Cleth 

- ' ' 

P EC I SI ON cxvii. 

C '4* ?«# »7«5« 1 

Mmq/ pi Mmit'LothW) 
a g a i n s * 

Deacoa Brwnbilt* 

» 

T tiers bzvfag pa# a pecifion in this Cafe the 1 4th of June fatf* 
wbjch is already parked, the State of the Queftion may be there 
found ; but there was a Reclaiming Petition given in by Deacoq 
$SrM»*biU againft thai Interlocutor, where he further Medged, 
v - That in. this Cafe th«re is no Servfttts oqeris ferendi, but that of Tigni 
Itmittendi, which is quite another Thing, and of a different Nature and 
E(tfe£b in Mv : For sere the Servient Tenement has not the Dominant 
buile above it, nor is it liable to bear the Weight thereof, but only to re- 
ceive its Joifts into the Gavel, or the Chjmneys leaned thereto, which 1*9 
peu&ly totvttvs tignijtwitp.efidr. And if fo, then the Matter of the 
' / ' O o Servient 
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Servient Teneraeitt cannot be forced to Repair the Gavel f farlefs to Re- 
build the Chimnies : As is plain from L. 8. §. 2. ff. Si Servit. Vindic'. 
Which fays, Diftant autem ha aBione sinter Se ( i. e. o4ftiones oneris fe- 
rendiet Tigni immitendi) quod Superior quidem locum babet etiam ad 
compelltndum vicinum reficiere parietem meum> bae vero locum babet 
ad hd filum ut Ttgna Jufciptat, quod non eft contra genera Servit utum. 
The Glofs upon that Te*t likewife plainly fays, That. Servitutes Tigni 
immltendi et oneris fereHdl diffcrunt, priore cafu qui Servitutem debet ; pati 
tan turn Ttgnum immiti cbgitur ; Tofieriore vero> non tantum fati onus 
fed et reficiere parietem cui onus imponam. A nd Lauterbacb on the Text 
fays, Dominus enim Servientis in hoc Servitute y parietem reficiere non te- 
ntt&t. 

kAnfwered for Mount-Lothian, into. That however the Romans made 
fuch a Diftin&ion ( not fo much Materially as in Name ) from the 
different kinds of Preffure, that was to be fupported ; yet really we 
have not fo touch that Diftinfiion, for all with us goes under the 
Name of the Servitude of Support which may be either of a Wall, Joift, 
or Dormant, as is plain from the Lord Stair §. 6. Tit. Real. Servitudes 
P. 484. and iff Tenements within Bitrgh,where the Ttgnum intmijjum tends 
to the fupportof the Mdifice there is no Difference, and perhaps that of 
Tigni Immittendiy which was thus differenced by the Romans, was proper* 
lv in thefe CafeS, where the Ufe was not fo much the fupport of an ALU- 
pci) as for other Conveniences. But where the Immijjum comes to be la 
place of the Gavel of the Houfe ( as in this Cafe it is ) there is no Rati- 
onal Diftin&ion, whether the Immiffum or Support be the reding of a 
Wall, or the f efting of a Dormant ; SO that this is not tlgnum immijjhm 3 
which was for a particular Convefiiency, as the Law ExpreiTes, facere 
porticum Ambulatoriup^ L. 8. J. 1. ff. Si Servit. Vind. Something like 
our balconies, and to hang Things upon, or lay fomething over to pro* 
ted ^gaidft the Weather. But this is really the Servit ns oneris ferendi, 
which becomes in a manner in place of a common Gavel to both Houfcs, 
and is the fame as if in place of the Dormants, there had been a Super* 
ftru&ureofWall. %do. Efto, this Were tigni immittendi only; yet there 
is a great difference betwixt an A&ion interned by the Dominant Own- 
er again ft the Servient, to Repair ( V. G< the under Support is like to foil, 
and therefore the Superior Purfues the Inferior to Repair, ^ which by 
the Law of oneris ferendi he was obliged to upon his own Charge, orelfe 
Derelinquifh the Right, L. 6. §. 2. ff. Si Servit. Find. ) and a Claim 
only, when the Servient ha* for his Conveniency taken down his Wall, 
and is Rebuilding. In the firft there may be a Diftin&ion betwixt one* 
risfeirendiy and tigni immittendi, butinthelaft there is nontf ; nor is there 
any Diftin&ion here, whether this is done out of mcer Plea fu re, or for 
iieceffaiy Refe&ion ; feeing the Dominant Owner is in both Cafes as it 
were upon the DefenGvc; whereas if the other were not ftirring his 
Wall, and the Dominant Purfuing, theClfe might be diffcrent;and as to 
the Tb6-fal Chimnies, they are plainly oneris ferendi, and therefore have 
the Claim that the other mould Repair more forcibly on all the Argu- 
ments before adduced, L. 5. C. de. Servit. et. oAq. 

Replied (or "BrownbiU, That fuppofing they were in the Cafe of a Ser- 
vitude oneris jerendi, tho'he might be bound to Repair his own Gavel* 

yet 
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yet he would not be obliged to Support or Rebuild any pa^tof the Do- 
minant Tenement. The forecited L. 8. p r. is exprefs in this, Stent 
autem refeftio parietis ad Vietnam pertinet, it a fultura adifoiorum vicini cut 
Jervitus Debetur, quamdiu paries reficietur, ad inferiorem Vicinum non de- 
bet pertinere, nam ft non vult Superior fulcire, depdnat et refiituat, cunt 
paries futrit reftitutus ; et hie quoquefickt in ceteris Servitutibus, a&U 
contraria dabitur f hoc eft, jus tm non etfe me cogere : And the 6lofs and 
like wife th; forcited Author are as exprefs on this as on the other Head, 
Refe&ionis onus Servienti, fultur a "Dominant iincumbit,hoc eft locum Servi- 
ent em reficere debet, non Dominant em. 

*Duplied for MounULothean, "That the tHie Diftin&itin is betwiit a fuU 
tut a the Time the Servient is Repairing, by a Suit at the Inftance of the 
Dominant,and the Fultura that is occasioned by the Servient's Voluntarly 
taking down his own Wall, and Repairing for his own Conveniency, 
which is the prefent Cafe. 

Triplied for TBrownhill, That there is a difference betwixt the Cafe; 
where the Servitude is Conftitute by Exprefs Conferit, and that where 
it is Conftitute by long Poffeffion OnlV, which is the prefent Cafe: 
In the firft, The Matter of the Servient Tenement is bound to Re- 
pair, not indeed the Dominant, but only his own Tenement, fo as to 
make it Capable to bear the Weight v But in the other Cafe, he is not 
bound to Repair at all. For L. 3 J. ff. de Scrv. Trad. urb. Lays ddwri 
the Rule, That in the Servitude onerisjerendi, the Proprietor of the Ser- 
vient Tenement muft Repair. , And the Gk>fs States this Exception, all- 
ter eft cum quis ex vetuftate Jiti ajjerit Servitutem, tunc enim Adverfariut 
non reftitutet ; And this is alfo the Opinion Of the Lord SUir §. 6. Tttt 
Servitudes Real, where he takes Notice of the above Diftinftion. 

Quadrupled for MouM^ Lothian, 1 mo. That in general Prefcriptioh ii 
Equivalent toPa&ion. *do. That all TBrownhilts Arguhrfnt fail in this, 
that he Applies the Rules of the Cafe, where the Dominant is purfuing 
thfi Servient for Reparation, to the Cafe where the Dominant is doing 
nothing, but the Servient is taking down that which fhould Spport thef 
other's Faberick, for his Convenieiicy : And as he cannot by his Deed 
put his Neighbour in a worfe Cafe ; fo, in many Inftances, Law favours 
that which is reckoned Defence, and to jjreferve the Right, where it 
Would not give the fame Favour, where it turns to an Action* 

The Lords adhered to their former 'Deliverance, itnlefs 
BrownhiJl would *Alledge and InflruB, that the Go* 
vel was Ruinous, and the taking down thereof Necef- 
jary. In which Caje they found,Tbat Brownhill was 
% bound to the Ex fences of taking down the Gavel and 
Chimneys ; yet that be would not be bound to put utf 
the Too* fall Chimneys at his Expend. 



Robert Dundas for 
JbrovmbiB* Alt* Sir 
WulUr Vrinik* ' 



Mackenzie, Clerk 
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DECISION CXVIII. 

C 14th jf-fr »7«5- 3 

'David Burgh of Finmoutb, 

* 

AGAINST 

F&rhes of BaUogte. 

SI R Dtftftl jfi&«V\r having Acquired the Lands of Wefler- Lochgellie^ 
from William Makolip; he without being Infeft, Affigns the fame 
to Sir Robert Forbes, who granted Backbond, Acknowledging he 
had paid no Price, but that the Right was granted to him, in Order 
that lie might Sell the Lands for Relieving himfelf of what Debts he had 
paid for Sir David, or lhould thereafter pay ; and therefore oblig- 
ed himfelf 9 that being fo Relieved, he fhould be Com pt able, and apply 
the Ba 11a nee to Sir David his Heirs, lf<. And the Backbond bears alfo, 
That Sir Robert Ihould Sell with Cpnfent of Sit David or William Thoirs 
his Nephew. DavidSurgh being Creditor to Sir David, Conftitutcd the 
fame by a Decreet again ft his Heir, and thereupon Adjudged the Lands 
and the fore fa id Backbond, Sir Robert made over his Right to Mr. 
Henry Scrimmur, who obtained hifcifclf Infeft ; and there being a part 
of the Price yet in his Hands, there falls out q. Competition about it, be* 
twixt ^Bri(gb as Crfeditor to Sir tyavid, arid "Ballogie as Creditor to Sir 
Robert, who as fuch had Arretted in Mr. Scrimzour's Hands. 

And it was vffledged for Ballogie, That in a former Debate betwixt 
Mr. Henry Strimzour znd DavidHiirgh, wherein David had alledged, 
the Backbond £r*nted by Sir Robert to Sir David, did Intrinfically Affe£fc 
Sir Roll's Right, That Mr. Scrinmmr could not acquire any Right, 
but with the Burden of his Author's' Backbond; yet* the Lords preferred 
Mr. Scrhnzour, and therefore Sir Robert's Creditor Arrcfting in Mr. 
Scrimzaur's Hands is preferable for the Price due to Sir Robert, which 
oouldnotbe Affe&ed by his Backbond, but Sir Davids Creditor muft 
infill for Implement thereof agakift Sir Robert as accords. 

tAnfwered for David *Burgh 9 That tho* Mr. Scrimzour was preferred, 
yet there was not the lame Reafon for preferring Sir Robert's Creditor ; 
For the Reafon of Mr. Scrimzmr's Preference, was his being Purchaffer 
fomjfdeivom Sir Robert \ and had Com pleated his Right by Charter, 
fetafo that the Backbond could not Affect him : But Sir Robert's Credi- 
tor who had only Arretted the Subject, can never be in better Cafe than 
himfelr?, who by his Backbond, was to apply the Superplus to Sir David. 
The Reafon is* That ii-s hard to Tie Purchaflers who pay an adequate 
Pricq, by Backbonds that may he Latent : But Arrcfters and Adjudgers, 
only Afteft the Subje£t>as their Debftor has it in his Perfon, with its Qua- 
lities ; and therefore can never be in a better Cafe than he himfelf, • 
And this wasfo Decided yb February 1678, Mackenzie contra Watfon 
and Stuart, which tfas indeed a Cafe of Bonds for Debt, but the Reafon 
of the Decifion hold like wife here. But there was a Decifion in terminis 
22d December 1680 "Prince contra TaVat, which was under the Lords 
Consideration, when very lately they Decided in the fame ' Manner, 
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viz. i%th January and. 6fh February 171 5i Simfon's Creditors contra 
Maxvitcl. s " , 

j Replied For B*%*>, That this was not a Backbond of Trufy but an 
Obligement upon Sir Robert to pay the Supcrplus Price, juftasif Sir Ro- 
bert had given a Bond to Sir tyavii for the Price. % . : K K. < : 
, Duflied for Tiurgh> That the Backbond is granted of the Date of the 
Bifpofition, and Sir Robert boui^toSctl the Lands, and apply the Super- 
plus to Sir David ; Now he does Sell to Mr. Scimzour, and lying un- 
der an Obligation to make the Price Furthcoming to Sir David, 'tis inv 
poflible Sir Robert's Creditors could A ffeft this Price to Sir David's Pre- 
judice ; for whatever Obje&ioa Meets Sir Robert \ mull Meet his Credi- 
tors Arreffers. s , .. ; 

the Lords found, that Sir \obcrt Voxbes was fruftee 
ft &> David Thoirs by ]his ^Backbond, info far as con- 
cerned the Sufcrpfas Trice of, the Lands Deponed; 
over and above the Payment and Relief of Debts and 
Engagements, fv^erein Sir Robert was concerned with 
Sir David, and therefore fou$d Finmonth ought to be 
>t preferred to BaDog^^j §ArreJtcr> ' \ . 

Mackenzie, .Ckrh 
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Miftreft Margaret Scbam^ Daughter to the Efeceaft Sif JbhA 
- .Scbaw of Grwwc*,' and JoM Eoi^m %6^^ of t^ttlhti 



Husband for his l'rtt;erefl[ . •" .1- ''■'■xJ\u"y "■■ ' • '•■ ' ■ 
Sir y^iwi &Zwp of Gfreepock her Brother* 






r I "'HE Deceaft Sir JotoSchaw ofGteenott, Father to the prefent Sit* 
, JL J obft > had P ut his Son in Fee off he Lands and Barctoy ot Green- 
ock, by Charter and Infeftmtnt fdllO'wiag thereupon in Anno 
i6$6. And in 1700, in a Contfaft of Marriage betwixt this Sir John 
and'his prefent Lady, both Father add Son for their, Several Rights to 
their faids Lands, make a Tailzie of the Eftatc iri Favours of the faid Sir 
Joh» Younger, and the Heirs Male of his Body* whfch failzicing* to his 
Younger Brothers Nwnnatm then Alhre Saceeffive, and the Heirs Male 
of their Bodies ; Which failzieing, to the other Heirs Male of the faid 
Sir John the Father's Body ; Which failzieing, to the laid Mrs* Marg+i 
ret Schawy Ntminatim^ and that under 1 Prohibitory and Irritant Clauies/ 
denon ahenando ft non contrahendi) t QeUtum i but with this Exception 
that it fhould be Leifum and Lawful to the Father and the Son jointly 
to alter the Succeffion. •; 

Sir John's whole Younger Brothers being Deceaft without Iffue . of 
their Bodies: The faid Mrs. Margaret. $ebaw as tending next. in the 
Tailzie, Purfued an Exhibition of the; Cofttrad, that it might be Recor- 
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ded in the Books of Seflion for Prcfervacion. " And accordingly the 
« Lords ordained the Principal Contraft to be Exhibite by their Intcrjo- 
". cutorontfoe 25*6 Day of ^^tff/Iaft^utrcfcrvingall Defences againft 
" Regiftration, or to any other legal EfFeft as Accords. Which Decifiott 
ftands Marked in the Colle&ion of that Seflion ; In Obedience thereto, - 
Skjobn. did Exhibite one of the Principal Sides of the Contra&, where- 
upon he was allowed to Repeat his Defeqges againft the Regiftration of 
the faid p Principal, which he did by Repeating an Execute Summondsof 
Declarator at his Inftance, Concluding That he by the Charter in anno 
1686, being the Original and Unlimited Fiar, and Maker of the Tailzie, 
the forefaid Contraft could not Qualifie the Fee of the faid Eftate in hw 
Perfon, and therefore that he had Right to alter the Succeflion at his* 
Plea fur e> and that the Purfuer had no manner of Intereft to call for Ex- 
hibition, far lefs to oblige him to Regiftrate the Contraft. 

And* litre it was *AUedgeA for Sir jm*, That this Contract not being 
com pleated by Charter and Safine,and ftill but in the Terms of a perfonal 
Obligement, wis dot to be reckoned a delivered Evident quoad the Pur- 
fuer Mrs. Houft&n ; becaufe, that tho* a Contract of Marriage be one- 
rous quoad the Intereft of the Contra&ers, yet it is mod gratuitous in 
as far as concerns the Subftitute-Heirs not defcended of the Marriage. 
And *tT)iriton'{zy$,'*Page 86. and Sir James Stewart in his Notes on 
Jiim, *P. 145. Heirs of the Marriage are in Obligations f but the Subftu 
turn in Defii^ion. oni) ; fo thai t£re there s indeed no Queftion about 
Delivery, in fo far as concerns the Wife and Children of the Marriage: But 
as to the Purfuer and all others, the Contraft is to be held undelivered; 
fince in^uhial Contr^fts ihe principal Parties may cancel the Writ ac 
their P4eaiiire as toThifd Parties concerned. 2^ As to its being Regiftrate 
in the Record of Taitlies, tho' this has Effcft againft Creditors, in the 
Ctffe of lnfeftment following on it ; yet the Regiftration of a Bond of 
Taillie, which in it felf is incpm pleat/ imports nothing as to the peli* 
very, becaufe the Principal is given back to the Prefenter. Befides* that 
the Regiftration 6f a Bond of Taillie feems to require a written Procu- 
rator ( it bping a great Reftridion upon Property) which this has nor, 
but only bqaw a Bill prefixM and ligned by an Advocate; but nothing 
ever followed upon this Taillie, either by Refignation, lnfeftment, or 
Pofleflion, either in the Father's Lifetime or fince : Nor was there ever 
any Deed of Homologation to validate the Regiftration. 

oAnJwered for the Purfuer, That the Contract is mutual, whereof there 
are two Doubles figned and interchanged, the moft eflfe&ual Delivery 
that can be of any Evident. And when this is done, there is no hens 
finitewtia tbrefile or retire the Writ; yea the Marriage -followed in Im- 
plement : So that tho 9 it had not bedn Recorded in the Regifter of Tail- 
lies, it was a delivered Evident, and differs far from a Bond of TaiDie 
granted- Only by one Perfon lying by him, or in that Manner that he could 
eaflly with Confent of another Perfon retire and deftroy it : Which in- 
deed was the Cafe of Lindoirs afrid Inner nit j. Nor in this Point can the 
Diftin&ion hold betwixt that Part of the Contract that concerned the 
preftat ions regarding the Marriage, and other Parts of it .- Becaufe, as 
to Delivery, and 'being oat Of thfe Gfanter's Power to retire, it is unkum 
Inftruffientm iwdmfiMe y and <&uM not be a delivered Evident in Part, 
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and in Part not. The Aft of Delivery is F*#/, and fo indiviflble in its 
Nature, the Interchanging of a mutual Contract muft make it a delivers 
cd Evident as to all its Contents. And as to the Citation from *Dirlton 
it does not concern the prefent Queftion; for his Pofition only takes 
Place in Contracts of Marriage, bearing tnly a fimple Obligement with- 
out Irritances ; but wherever tjiefe occur, the whole Perfons fubftitutc 
are in Obligation, as well as the Marriage. And as to the Recording in 
the Taillie Regifter, it is fufficient that it was done upon a Supplication 
given in, in Name both of the Father and Son, and fubferifced by an Ad- 
vocate : But be it as it will, it is enough for theJPurfuer's Purpdfe,Thafc 
i wo. It is Regiftrate by Order of the Lords, ado. That the A6L of Par' 
liament requires no fpecial Warrant from Parties, yio. There is no Part 
of Jurifdi&ion here, it being Recorded not for Execution, but ad futu~ 
ram ret memoriam ; fo that this being a Regifter of Probative Writs, therd 
feems no fpecial Manda£ requisite, more than for putting Writs in the 
other Regifter of probative Writs. Ato. It was given in to the nrohei* 
Officer, the Clerk of that Regifter. * V ^ 

. It was further urged for the Defender, That granting ittd have beeha 
delivered Evident, yet no Prohibitory or Irritant Claufes in the Contract 
caa qualify the Defender's Fee ; which was eftablifhed in his Perfofl b& 
fore the Contrad, or afford any Title to thePurfUer to crave Regiftra- 
tion ; fincc the Defender is the maker of the Taillie, and fo can unmakd 
k at his Plcafuer. Becaufe into. The Defender being in the Fee« thd 
Power of Difpofal. follows ex jure domirtii, whereby unufquifaue eft reifud 
Moderator i$ arbiter which is the Character of Property* For tho 1 the 
Right of an Heir of Taillie which is qualified, and fub modo, may iri Cer- 
tain Events refolve; yet the Defender's Fee being originally fimple and 
unlimited, it cannot be fubjed to any Limitation in his Perfon, mord 
efpecially by a perfonal Right not compleated by Gharter and *Safine; 
edo. This Effect of Property is juris fubjici cui fa&is pivatorum Hon de- 
rogatur. No Body can aflume to himfelf the State of a Minor' a Pro- 
digal, or furious Perfon, for whom the Law has provided fpecial Privi- 
leges ; and the Methods of reft raining and inlargeing fuch Perfons ar* 
fetled by Law, and pecufiar Forms and Methods introduced for both. 
Which muft be pun£ually obferved. Why all thefe Niceties in Law to 
difable a Perfon to difpofe on his Property, if a fimple Bond were of it 
felf fufficient ? pio. A Bond of Taillie cannot derogate from the Pow- 
er of Difnofal in the Maker, becaufc, it obliges him to rcfigne in Favours 
of himfelf and his Heirs of Taillie, and therefore quoad himfelf he his 
both Debitor and Creditor in the whole Obligeraents in the Bond* which 
Obligations as to him are Null* 4*0. Neither is the Taillie mpre Obliga- 
tory upon the Maker, in Favours of the Heirs of Taillie, becaufe he is the - 
firft Fiar himfelf, and their Succeffion depends on him, whom they muft 
reprefent and fulfil bis Deeds, and are not his Creditors, but his Crea* 
twreS) and are to receive the Succeulon qualified as he gives \u 5*0. Thd 
Ad of Parliament 1685, provides only to fecure the Succefildn againft 
Deeds of Heirs of Entail, but leaves the Cafe of the Maker of the Taillie 
abfolutely free ; becaufe the Taillie is made in his 'Favours for preferva* 
tion of his Family, and cuitibet licet juri pro fe introiuHo remind are. & 
The Taillie of /for** wasaetermined in much aftraiter Cafe than the 
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Defenders.. For it was rcgiftrate by an exprefs writen Warranty and In- 
hibition raifed on it; yea, by the firftTaillie, Sir William the Son being 
the Fiar, was obliged to refigne in Favours of himfelf in Liferent, and 
his Father in Fee, with prohibitory and Irritant Claufcs upon both ; 
yet becaiife the father was the firft Fiar, and fo the Irritancies could not 
take Place in him : Therefore the Lords found the Second Taiilie made 
by the Son with his Confent, was good; 

oAnftoered for the Purfuer, That this being a complcated Contra&, 
and having the Fprce of a delivered Evident, there was no Diftin&ion 
as to the G ranter, whether the fame was compleated by Charter and Sa- 
line, feeing the Power to alter did not lye in this, that it was {{ill but & 
perfonal Obligement, biitthat itarofe from the Nature of the thing. For 
whatever the Charter and Safine could do, the perioral Obligement not 
to alter, had the fameEfted again ft the Granter, to oblige him to Fulfil ; 
fince in both Cafes the Granter is (till Fiar, and therefore may ftill dif- 
pofe, unlefs ofherwife bound up : So that the Pbint does not lye in this* 
And therefore, udo* Only let it be fuppofed (which is already proven ) 
that the Evident was delivered or holden as fuch ; and then whether ic 
Was compleated by Charter and Safine or not, there can ho Reafon be 
given why brie may not tye up himfelf in relation to Succcflion, 
as well as voluntary take himfelf to a Liferent} for** eo quod untif- 
quijque, f eft reifux Moderator $$ arbiter it follows that he may difpofe 
on his Property as he pleafes, and tye up himfelf in relation to *t* evert 
ex caufa lucrativd. , This is the Foundation upon which all Donations 
are grounded, thefe at firft being free £jT voluntatis, but afterwards 
upon the intervention oflegal and effectual Rights, they become neceJEta- 
tis f and infer a Tye unalterable. Thus in the common Law $ ^Tlnfl. 
de donat. It is expreft in as many words: Nor was it ever heard with 
lis, that a free Donation could be altered by a Second; Noras to thefe 
is there any Difference here, whether they be f ure y or only to take Ef- 
feQ $ wft Tern fus, or conditionally y which is the prefent Cafe; and to this 
prerogative of Property pled by the Defender, may very well be opponcd 
a much more facred Rule in L. i. ff. de paB. Nihil tarn congruum fidei 
human^ quamquedt flacuerunt fervari ; and asjthc Roman Nicities about 
faBa de hereditate viventis, and Pa&a nuda were never received with 
us : So there is nothing to hinder a Paftion whereby a Man tyes up hinu 
felfnot to alter aSucceflion, from being binding even according to the 
Common Law, L. jf. § 5. C. deT)onat. To which agrees the now uni* 
Verfally received Rule in the canon Law, omne verbttm de ore fideli ca* 
dit in debitum.And as to thb Pretences, that he becomes thus hoth Debitor 
and Creditor, and that the Subftitutcs are not Creditors: This proceed* 
upon a Mi (lake, fince here there is plainly a/or quafitum to the Succeflor* 
defigned, and that whither, nati or ndjeituri ; fo that every Subftitute ii 
truly a Creditor, elfe the Obligement were elufdry. And this muft 
hold more ftrongly in the prefent Cafe, where the Purfuer is Nominatim 
fubftitute, As to the Aft 1685. \mo. It was only declaratory of what 
was Law, but does not determine the Cafe in Hand. zdo. The declare 
ing it lawful to impofe Conditions on Heirs, does not fay that they can* 
flot impofe them on thcmfelves, for that was not the SubjeQ; of the 
Law, yea was not doubted. For it was moft doubtful, if Perffin'9 could 
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Irtipofe Conditions on their Heirs, becaufe it fell out at a Time when they 
had no more the Property. And therefore the Argument from this Law 
JboUld rather run thus, if a Man can effe&ually bind his Heirs, tnultv 
n**gis himfelf. As to the Decifion founded on, the Reafons given in the 
JoteFlocutor it (elf, do abundantly fet forth the Specialities of that Cafe : 
For imo. There was no onerous Caufe for waking the Taillie as here 
(here is* *do. It was in Favours of Heirs to be gotten : Here it is to 
a certain Perfon Nominatim. $tb. A dually rcvocked by Sir William witft 
Confent of his Father the firft Inftkute ; whereas here the Father's Con* 
ftot is not pretended, tho' actually agreed to; 

There werealfo adduced for the Purfuer two Decifion*, the Firft Upon 
3d February 1674* Drummond contra ^Drummond, whtere a Perfon hay- 
ing taken ft Bond payable to himfelf and the Heirs of- his Body, which 
laiHingcohis Father, which failltng to a Third Party, and obliging him- 
|plf to do no Deed prejudicial to the Taillie, and that the Debitor fliould 
not pay without Confent of the faid Third Party; notwithftanding the 
jPirft Creditor having exa&ed the Debt; The Third Parties Affigney 
purfueda Declarator ofthe Irritancy of Payment: And the Lords found, 
that by the Conception of this Borftf, Payment made by the Debitor, 
without Confent of the Heir op Taiflle, was not warrantable. And if 
this hold in Substitutions of Surtis of Aloney, much more will it hold 
in Laads, where Parties have Regard to thetf Families, 

vinfwered for the Defender, That here the original Bond was quali- 
fied, being the Price of Land fold with Confent or the Subftitute, who 
thereby appeared to have>anintereft in the Caui$ and the Debitor was 
alfo bound up as to the Pay ment. 

The other Decifion adduced for the PaHiier, ^Wqs 28th Jantidr) 166$. 
Hinting contra Hinning, Where an Heirefs having obliged her felf to 
PBterHeirtoher Father, and refign her Lands in Favours *of her felf and 
'theHcirs of her own Body, which faillfag. to the Heirs of her Father • and 
Obliged her felf to do nothing contrary to that Succeffion : Ahe after- 
wards married, and in tbeContrad difponed thefe Lands to her, Huf- 
baxid nofrine dotis: But before this Contract (he flood inhibite at the In- 
ftanoe of her Father's Son of a Second Marriage; whereupon fhe being 
Charged to fulfil the Bond, in difcuffing the Reafons of Sufpenfion : The 
The Lords found the Letters orderly f weeded, tilljbe Entered and Rejigned 
conform the "Bond. And by the Words of the Interlocutor it appears, 
That the ratio decidendi, was founded in her Obligement not to alter. 

lAnfwrredfor the Purfuer, That in that Cafe the Lands were to de- 
fcend to the Daughter as Heir of Line or of Provifion to her Father, who 
might have qualified her Succeffion as be pleafed, and he did the Equiva- 
lent by taking her Bond, which on the Matter did qualifify her Reght, 
and fo that Bond was onerous. 

The Purfuer further alledged, That the Succeflion in the Charter 16Z6 
is provided, failing the Male Iffue, to the Refigner's Eldeft Heir Female, 
which failing to the Eldeft Heir Female of his Father the Defender's 
Grandfarther's Body, which is a Demoftration, that by Heir Female of 
the Refigner's Body, was not mean'd the Son's Daughter, or otherWife 
this Claufe would be an-abford Tautology : So that this may be faid to be 
the Father's Deed, at Ieaft his Intention from the Beginning. 

Qq i4t; 
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. iAnfwered for the Defender, That there was no Tautology in the 
Subftitution, becaufe the Defender's Grandfather had Five Daughters 
who, failing the Heirs-female of the laft Sir John's Body, would have 
been called to the Succeffion by that Subftitution, becaufe they were 
Heirs female of the Grand- father's Body, and not of the Father's : For 
the Heirs-female of the Defender's Body were certainly the Heirs-female 
of his Father's, Grand-father's, and all his Predeceffors Bodies : And it 
was upon that Confideration that the Heirs-female of his Father's Body 
being called to the Succeffion, there was no Need of mentioning the 
Heirs-female of the Defender's Body ; becaufe that Branch comprehend- 
ed both his and his Father's Daughters : But to comprehend the Grand- 
father's Daughters there was a Neceflity to go higher. 

There were feveral other Ailedgances proponed for the Purfuer, and 
Anfwers for the Defender, anent the Onerofity of the Contraft ; but thefe 
not having influenced the final Decrfion in the Caufe, (hall be here paid 
over ; Only 'tis to be remarked, that the Lords upon the 2 2d February 
1715, after Confideration of the Papers given in, and having heard the 
Lawiers in Prefence, did find, The Irritancies in the Contract of Marri- 
age, did not affeft the Defender Sit John Shaw, who made the Tai Hie, 
and therefore declared in fo far as concerned the Lands in the Charter 
and Infeftment in the Year 1686, to which he had Right before the 
Contract and Taillie. But a Reclaiming Bill being given in by Mrs* 
fioufton upon the 25th thereafter, and Answers for Sir John, the further 
Confideration of the Claufe was delayed till the Summer Seffion. 

And then k was further oAUedged for the Defender, That the Purfuer 
admits that gratuitous feonds of Taillie, unlefs clogged with prohibitory 
and irritant Claufes, are revocable by the Maker ; But fo, it is that an 
Obligement not to alter, is of no greater Force than an Obligement to 
Refign ; For if thefe Words, I bind and oblige me to Refign, be revokable ; 
For what Reafon can thefe Additional Words, I bind and oblige we not to 
alter } make the former Obligation more binding and cffe&ual, fince the 
Second is at beft but an Acceffory Obligation to the Firft ? 

iAnjwered for the Purfuer, That (he never admitted fuch a Pofition x : 
What (he advances is, That a Perfon having obliged himfelf to refign in 
his own Favours and feveral Subftitutes, without a Claufe prohibitory, 
(lands bound, and has implemented his Obligement, when he has aftu- 
ally refigned, and can change, not the Obligement, (for by Implement- 
ing, it becomes extinft) but his Deftination of Succeffion, in vertue of 
his abfolute and unlimited Fie ; and if he refufe to Implement, 'tis not 
becaufe the Subftitutes have -not Right to compel him to it, that in this 
Cafe they would intent no Aftion ; but becaufe when he had imple- 
mented it ? he could alter. And this Diftin&ion wants not its own Ufe : 
For if the Refigner was rendered uncapable to alter by Infirmity or Sick* 
nefs, the Right will ftand good in favours of the Subftitutes ; but if the 
Claufe not to alter, be adjeded, the Freedom the Granter had is now 
tied up ; and tho' the Obligement to Refign be not more binding than 
it was before that Adjeflion, vet it becomes now of more Ufe to the Sub- 
fiitutes ; neither is the Adjeaion acceffory, but a new Addition to the 
former Obligement, and ad actionem froficit) unde renwatus videtur Con* 
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traHvs, as X. 7. § 6. $ jf* Ta&. cxprefl'e? it, it being the Natural Gon- 
fequetice Of a Patfum adjeffum to reform an Obligcment. 

The Defender further alledged, That by the Civil Law no Man could 
be bound up from the free Diipofal of his Eftate by any Paftion or Obii T 
gafion, tho* a Contraft of Marriage ; and tho' our Cuftom has receded 
from it as to onerous COntra&s of Taillie, yet as to all other Effefts thac 
Law yet takes Place with us as to Taillies. Now by the Givil Law, fo- 
fiitutio heredis eft ambulatma ufque ad fupremum vita halitum ; and no 
Engagement not to alter is of any EfFeft by the Roman Law ; nor can it 
be denied, that our Taillies are of the Nature of Teftaments by that 
Law, a Tfeftariient being voluntatis no fir ^ jafta fententia de eo quod quis 
fo/l Mortem fuam fieri velit ; and therefore Taillies are as ambulatory as 
Teftaments were by the Roman Law, and as Teftaments concerning 
Moveables are by ourt. 

eAnfwered for the Purfuer, That 'tis the firft Time that the Autho- 
rity of the Roman Law was pled at our Bar in this Point : For 'tis certain 
that as to Heritage, we have not fo much as the Name of a Teftament ; 
and even in the Subjeft where we ule them, the Lord Stair fays, P. 502. 
Infi* 'That the Power of Tfcfting may be reftri&ed by Paftion, as it is 
aftually reft rifted by Law, Ana it were a ftrange Tning with us now 
a Days to receive the fubtileLaw of the Romans, which depended upon 
a long Train of Niceties fpecial to that People, and negle£t what they 
in Concert with all Nations reckon Sacred, that is, Taction and &igrec- 
ment. In fine, our Succeflioas imitate ^Donatio nem mortis caufa, which is 
certainly of its Nature revocable, but by Adje&ion not to alter, trtnfit 
in Bonationem inter vivos, which is Irrevocable. 

It was further Urged for the Purfuer, That as the Opinions of all our 
Lawiers favour her Claim, fo particularly Sir Thomas Hope in his Little 
Book, Title, Tallies, fays, That if there be a Claufe not to alter, the 
Party honoured may ufe Inhibition. 

oAnjwered for the. Defender, That there the Heir (according to Hope} 
is indeed burdened with the prohibitory Claufe, becaufe he fucceeds to a 
qualified Fie; but he is far from faying, That the Maier himfclf cannot 
alter. And of the fame Opinion are Dirleton and Sir James Stewart. 

Repljed for the Purfuer, Thar tho* Hope mentions the Cafe, as a Re-' 
ftraint upon the Heirs, which was the moft ufuai ; yet it's plain by fay- 
ing in the General ( that in this Cafe the Tailzie muft not be broken) and 
allowing Inhibition to be good upon it, he plainly Eftablifbes what is af- 
ter ted. And conform to him, Sir George Mackenzie in his Manufcript 
of Tailzies, § Inhibition, does Iikewife Diftinguifh betwixt a naked E|e- 
ftination, "where he fays Inhibition can have no Effe&, and an Inhibiti- 
on raifed upon an Obligement not to alter, which he fays makes all Deed£ 
done to the contrary Rediicable- 

Laftly, It was Muedgedforthe Purfuer, Thattho*h6 the Seta were thei 
Fiar, yet it plainly appearing thac this was not a fimple Deed of his ex 
profrio motu, but an Agreement betwixt Father and Son, and whereon 
the Father was made to Rely as the Settlement of his Family ; it becomes 
fo much the more ftri&Iy binding upon the Sop : For upon the Mattel? 
here, there was a Contract of Taillie betwixt the Father and Son, and 
Transfufed into this Contraft of Marriage, where the Father muft be un* 
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derftood to Stipulate in Favours of his own Daughter Nomiuatitn^ and 
this is Evident, fince it's exprefly Provided that there fhould be ap Al- 
teration, except in the Cafe, that the Father and the Son during their 
joint Lifetimes, and with mutual Con fen t did alter. 

*4ufwered for the Defender, That thefe Suppofitions were only the 
Purfuers Notions, without any Foundation in Law. For it has been 
fofficieacly cleared, that the ordinary Stile of Contracts contains Subfti* 
tutions, in fuch Manner as the Parties pleafe ; but none of thefe Difables 
the Fiarto Alter, Order and Direct what concerns the Subftitutes at his 
Pleafure. ido. Tho' fuch a Contract had been betwixt the Father and 
the Son ; yet it would be of the Nature of an Interdi&ion, which the 
Law allows not, 



He* X>abpnpte,'\ 

Graham, &c. tor Sir / . 
John Sbat*. Jilt. Sir > 

Urn AUcktu^'e. J 



Tbe Lords found the Irritances and Claufe ndP to alter, 
contained in the Contra ft cf Marriage, are binding 
on Sir John Shaw who made the \Taillie, evenjvf*. 
fofing the Tur/uer voere a Gratuitous Subftitute ; 
<Aod *4foillied Hao&oa and bis Lady from the 'De- 
clarator ^ and ordained the Contrail to be Regiftrate, 

v 

i 

Mackenzie, Clerk. 

DECISION CXX. 

[ 19th July 1715. ] 

Miln* of Hattorf) • 

AGAINST 

The Lady Galrawd 

Mtln of Hatton having Right by Progrefs to an Adjudication led a- 
gainft Johp Falconer, Apparent Heir to the Deceaft Sir John Fal- 
conet of Galraw, Adjudging from him as lawfully Charged to 
enter Heir tQ his Father, the whole Lands that belonged to him, parti* 
cularly the Lands of the Bank oCBallochie : He did infift in an Adion, 
againft the Lady Gahraw, for Repetition of the Rents of the faid Bank, 
Imrometted with by her, from 1690 30 1705, 

And it being vinjwered for the Lady, That fhe having intrometted 
with the Rents of the faids Lands by her Sons Right of Apparency, and 
applyed them to his Aliment ( which fhe Iiiftru&ed ) fhe was bona fidei 
PoffdfiFor, and not obliged to Repeat. 

Tbe Lords found, the Ladfs Intrmnffims with the Jhid 
Rents were bona fide, and %4Jcribable to the <s£Ji- 
ment and Education of the ^Apparent Heir, ay and 
while Jbe was Interfiled by the Citation in the Mails 
and Duties againft the Tenants. 

Roberton, Clerk. 
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0.ECIS IO N CXXI. 

Xtdem bit. % 

Dame Barbara jfaffny^ 

AGAINST 

Scot of Brotbertou*.' 

» 

H E dcceaft Sir John Falconer of Balmaketty, ; having a Fifhing upon 
the Water of Northefyue, belonging to his Lands of G air aw ; 
and John Scot of Comi/ionn having the Cruives a little below the 
Xkid timing : They entered into a mutual Contrad, by which Sip John 
obliges himfelf not to quarrel any Irregularities about the fa id Cruives, 
by which his FiHiing Was prejudged. And Comtfloun bound him, his 
Heirs, i$c, to pay to Sir John, his Heirs, fcjfc. 24 Lib. Scots Yearly ; 
With a Provifion* That in Cafe by a legal Sentence at the Inftance of 
any Perfon; the faids Cruives fliould be altered; and Comifloun Necefli- 
tate toobferve theDiftanccof the Hecks, Hight and Breadth of the 
Dam-dike, Saturdays Slop, t$c. That then he (hould be free as to all 
Terms thereafter, till the Obtainer of the Decreet (hall Difcharge the 
fame ; Intimation being always made to Sir John of the faid Adion be* 
lore Litis Ctmttflation. The Lady Galrsxti as being Infeft in the Lands 
and JBilhing, infixed againft TZrothertoun and Coll on el Scot his Brother, 
as Feprefendng Comtfloun their Uncle upon the pafljve Titles; and at 
length recovered Decreet again ft them for the 24 Lib. Scots f as the *- 
greed Tack-duty betwixt Sir John and their Uncle. And they Sufpeftd- 
ed Upon feveral Reafons, and aniong others thefe Two, viz. \mo. That 
they being decerned in General to make Payment of the Sum, it behov- 
ed to Divide betwixt (them pro rata, as if they had been bound Con- 
)iin&iy in one Bond : And adduced two Decifions obferved by Durie $ 
the one die laft of February 1626, WTiere the Lords found, 4 That Two 
€ Perfons Purfucd upon the paflive Titles, the one as Heir, and the other 

* as Execotor, were only Liable each for his own Share, in refpeft jfr 

• was not Libelled that Ilk one of them fhould be Liable ; And another 
Cafe, the i6tb of. November 1626, betwixt two Virions Intromettcrs. 
*do. GomiftoniPs Coatra& with Sir John Falconer, was ad dim, viz. un- 
til a Decreet was Recovered at the Inftance of one of the upper Heritors 
for Regulating the Cruives ; Afld now TSroihertoun produces one, To 
that the Term of the Obligation is expired. 

mAnjwered for the Charger, imo. That thefe Objc&ions however Com- 
petent, yet were Omitted out of die firft Decreet Charged on ; at which 
Time the §ulpenders /hould have Pled, that they could only t» Liable 
pre ral^L And tho' the Libel bears not that Ilk one- of .them jhodfd be 
Liable, yet the Title whereon they are Conveened being fuch as would 
have Sutyefted each of them, they cannot now found upon this Defence, 
fer iefs^an % Brotbertottn $ who is Sycceflor in this Very Fifhirrg.^ And as 
te *be DectTioa adduced* TZurie adds thxt notwfrhftanding orb Dccifi- 
fioa, the Lords ufe to Decide, where Two Executors are decerned topay 
& Creditor ; Yerthat tlie Creditor may feek Exectrtfonapon that wn- 
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tende, againft $ny of the Two: Conform to which the. Lor^s have ever 

fince Decided/ particularly gfh December 1628 Sutor contra " — To 

the Second, beficks Competent and Omitted, the faid Decreet was not in 
the Terms of the Contraft, which required Intimation to be made of any 
. Purfuit to Sir Job*, his Heirs, &c. 

kfkoxHorn. Alter? The Lords Repelled both thefe Reafons of Sufpenfon* 
*te w™. . S df Uing competent and Omitted. ' 

Roberton, Clerk. 

DECISION CXXIL 

£ 20th July I7i$« ] ... 

Benjamin Allan^ 

AGAINST 

Hamilton of Littlc-Earnock. 

T)Enjamin %Man having Right by Progrefs to 500 Merks, as a part 
& of 1000 Merks contained in a Bond granted by the Deceaft Little- 
Ear nock to ^Alexander Orr s and his Tutors and . Curators in his 
Name, and for his Behoof ; Purfuesthe prefent Little- Ear nock upon the 
paflive Titles ; who at Calling produced a Difcharge granted by James 
Henderfon Step-Father to. Orr, granting the Receipt of 500 Merks, with 
20 lib. as a Years Annualrent in part Payment of a greater Sum borrowed 
by Lt tie* Ear nock, from him, conform to the Bond, and difcharges him fro 
tanto f to which Difcharge Orr is a fubferibing Witnefs. A nd this Dif- 
charge the Defender alledged did cut off the faid Bond ( the other half 
thereof, having been paid to William Douglafs Vintner, who had Right 
thereto by Progrefs. ) And that, 

Becaufe, imo. The Bond bearing the Money to have been received 
from the Reli£t ( Orr y s Mother ) and her Second Husband Henderfon, 
in Name of her Sop, and being payable to him, his Heirs, £jfc. and his 
Tutors and Curators in his Name; the Payment was lawfully made to 
Hendfrfon as Tutor or Pro-tutor to him, becaufe bona fide Payment is 
(till by Law fuftained to diflblve an Obligation, and here was fides uber- 
rima ;fov the Money was borrowed* from Orrh Mother and her Huf- 
band, for her Son's Behoof while he was Minor, and while (he and her 
Husband atted for him as Curators. 2do. Becaufe Orr by (igning Witnefs 
to the Difcharge did homologate the fame: For certainly, where a Wit- 
nefs is principally concerned in the fubjeft Matter of a Writ,his knowledge 
of its Contents isprefumed ; as was found in June i66$,Steuart contra 
Steuart, Where the Lords found. That an eApparent Heir's WdtneJJing to a 
Writ on Deathbed, was equivalent to a Conjent, in regard be was in Law 
Prefumedto have known, or ought to have known the Nature of the Rigbt t 
becaufe of his obvious Concern in thefubjeft Matter ; Which the Lords found, 
made a great Difference betwixt him fubferibing as Witnefs^and a Stranger 
not inter cfted. As alfo in *4nno i7io,In the Cafe betwixt Home of White* 
field and the Laird of Caftlefteuart, The Lords found, That the Vtfcount 
of KenniurcV SubfcriPtion as Witnefs to CaftleftcuartV fitted oAccomPt 
with his Father, did Jo homologate the faid oAccompt, that the Vtfcount 

could 
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ifouli not afterwards impugn the fame, hit that it flood probative agaiu/P 
him, becaufe (fhis fubfcribing Witnefs thereto? and obvious Concern in the 
fubjeH Matter. 

* Reftied for the Purfuer two. That by comparing the Conception of 
the Bond it felf, with the Difcharge, it clearly appears that they do not 
meet ; becaufe James Hetderjpu is neither the Pcrfori to whom the Bond is 
made payable, neither is he Tutor or Curator to Orr ; and thcf he were, 
yet the Minor muft difcharge, and the Curator only confents. 2 do.. Nor 
will the figning Witnefs help the Matter, fince Witneflcs may fign Pa- 
pers without knowing the Contents, nor are they guilty of any: Fault in 
lb doing* And that Confenr is not inferred by one's figning Witrtefs to a 
Writ, is evident by the Decifions n\ February 1676, Veitcb contra Kjr 
and Tallat. and 26th July 1672, Gordon contra Meinzie*. 

Aflor *». Hatnii- > rflj e ]^ 0l ds repelled the Defences, anlefs the Defender 
s5£Ajm»Z- S . *>ould *ne<h>e, that the Mont, was applied to the 

• Afeffor's "Behoof. 

Gibfon, Clerk* 



DECISI ON CXXIII. > 

W'tUhrn Gordon ( Campvtrt ) Merchant^ 

against 

• * 

• > 

JViUiam Elliot. 
» '• . • ' , 

HE •Aftricart Company, having in 1700, fitted out the Speedwell, 
in pursuance of an Agreement with Sir David Nairn, and others 
Refidcnters in London, whereby the faids Perfons were to Trade 
in the Name, and under the Protection and Privilege of the Company : 
By another Agreement with Robert Innes, the Company conftitute him 
Supercargo, and allowed him 600 Lib. Sterling) and to carry out 6%o 
Lib. Sterling more in Money and Goods ; and he was to account to the 
Company, and return the ProduS of 1 1 000 Lib. Sterling (locked in by. 
the Company and their London Partners, to Scotland. The Ship was af- 
terwards Wreckt in the Straits of Malacca: But Mr. Innes faved moft of 
the Cargo, and continued the Trade till he Died, leaving both the Com- 
pany's Stock and his own in the Hands of Mr. Bernard Wjcb, the Eng- 
~glik> Enft India Company's FaQor : To whom thereafter the Company 
gave Power to' manage the laid Ship and Cargo ; and at the fame Time. v 
Impowered William Elliot Lace-man, to fend fuch further Directions to 
Wych, as he fhould think moft advifablc, and to fettle Accompts with 
him:* But with all took Elliot bound ( and the Englifi Partners his Cau- 
tioners; to be accomptable to the Company, and in cafe the neat Pro- 
ceed of the EfFefts in Mr. Wychh Hands fhould fall fhort of any Charge 
that might be againft the Company, the Englijk Partners fhould indem- 
nify the Company thereof according to their Proportions, the Company 
being always liable effeiring to their Intereft. Wych accordingly remits 
to Elliot 6x 00 Lib. and William Gordon having Affignation from Robert 
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fnnes for 200 Ltf. Sterling of the forefaid 600; and being Creditor to 
him in (bote more, having firft Arretted in the Director's Hands, raifcs 
a Procefs againft Elliot before the Lords j but a little before that, another 
Procefs was raifed againft him at the Inftance of the EngUfb Partners in 
Chancery, calling for the forefaid 6500 Lib. in order to be divided : In 
which Procefs WiUiam Gordon fo far appeared that he gave in a Dilatory 
Defence, alledging, That the Matter bet wiit him zm EUiot flood under 
Arbitration. 

And here it was ^AUedged for EUlot the Defender, That he could not 
be liable to the Purfuer as Executor to Innes, becaufe of the faid other 
Procefs in Chancery ; which commenced before the intenting of thii 
Caufe before the Lords ; and therefore was a Us alibi pendens, and that 
the Defender had, in Obedience to an Order of Chancery, lodged that 
Money in the Hands of one of the Matters of that Court : So that he 
cannot be conveened a fecond Time. 

%4njwe red for the Purfuer, into. That tho* Englijb Adventurers riiight 
have an Intereft in the Cargo by the Company's Permiflion, yet ftill all 
was managed in the Company's Name ; and therefore as any Intromet- 
tors could nave been profecuced in the Company's Name any where, fo 
if they or their Effcds were found in Scotland, the* might lawfully b* 
purfued before the Scotijb Courts : And therefore trie Defender cannot 
pretend to create a Court to himfelf in any other Kingdom, thereby to 
exoner himfelf touching a Scots Subieft, and where the Parties chiefly 
Interefted were all Scot/men. ido. Mr. EUiot received tht Effe&s from 
Wych in Right of the Scots Company's Letters of Atturney j and the 
EngJtJb Partners bound themfelves with him. that he fhould lie accompt- 
able to the Scots Company : So that theie Adventurers could not after- 
wards lawfully intent a Procefs in Chancery, thereby to change the forum 
competent ; fincc by giving Bond in the Scottijb Form, which was Regi- 
ftrkte here before intenting the Procefs in England^ they fubje&ed them- 
felves to the Scvttifb Courts. $tio. The Purfuer, long before the Letters 
of Atturney to Elliot, laid on Arreftmcnts in the Hinds of the Scots Dp 
re&ors as Creditors to Innes ; whereby there being a Nexns retlis <m the 
Subject, which could only be profecute in Scotland i As the Dire&ora 
themfelves could not dilpofe on the Subjeft, fo as to evacuate the Putti- 
er's Arrrfhneht, fo far lefs could their Fa&or commence a Procefs *a 
England, thereby to evacuate thePurfuer's Diligence. 

RefHed for the Defender, into. That Mr. EUiot being a Refktatef 
in London, and having received the EfFe&s of tht CaigOthferet which 
bcffOng^fothePropricftars, Whom the Scots Company bad rein vefodj 
could aiijr Thing be more competent than for them topsrfoe imtt wbene 
he lived, knd Where the EflfeQs *rcre ? zdo. The ftirfaet tolftpea*edtfi 
the Court df Chancery, as appears from his Anfww gitantli thtv% toafg 
before iftV Citation at his Iflftaftct againft the tteffeadfcr ib Scrtlind; fo 
that it Were ridiculous to pretend ^likt the Defender ftKnrid be obliged e& 
anfwer in a Proceffs before the Lords, for a Subject taken OdtofhisHahdf 
by Order of a Sovereign Court in iinglahd Wh«?re he rcfides; and where 
the Piirfoer was compearing and 'founding upon his Right; For fo he 
might cdme to be liable in Ooutile Payment, by Angering a.Trttft 
wheredf he is already exoncred. 

VuflieJ 
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'Da f lied for the Parfuer, That the Anfwer put in by him in Chancery 
k no more but Dilatory, bearing that he could nQt Anfwer to the Charge 
of the Bill, by Reafon that the* Caufe was (landing under Arbitration 
betwixt the Plaintiffs and him ; and after this dilatory Defence was over- 
ruled, the Purfuer never gave in any peremptor one. And tho* the Pro- 
ceft proceeded betwixt the Plaintiffs and Mr/ Elliot, and was brought to 
a Hearing; yet it proceeded againft Mr. Gordon only in default of Com- 
pearance, which is no more than a Decreet in A b fence with us. 

• 

Ador Graham. Aiter > jjjg l w j s f omt j „ Trocefs, and Mdined the Dilator 
to&nFcrsuf*. * if lis alibi pendens. l 

• • Gibfon, Clerk 

DECISION CXXIV. 

Sir Tairich Home i 

AGAINST 

— The Earl of Komt, . 

■ 

IN an A&ion of Exhibition at SWTatrick Hdmeh Inftartcc Againft tfi6 
Earl of Hme, of an old Appfifing, Grounds thereof, &jV. it being; 
among other Things alledgcd for his Lordfhip, That the Difpofition 
granted by Sir 'Patrick's remote Author of the Apprising, was lying by 
the Granter the Time of his Deccafe; and therefore that it not being a: 
delivered Evident, another Pcrfon who got a pofteriar Difpofition, and 
whom the Earl Rcprefents, ought to be pVeferred : And for proving the 
AWedgancc, the Earlhaving produced a Petition to the Lords, given irt 
J>y Sir "Patrick's imriKdiaie Author, wherein he acknowledges, Thaf the 
(aids. Papers were lying by his Cedent the Time of his Deceafc. The 
laid Petition containing alfo a Narrative of another Matter of Faft * 

• which, if proven, or acknowledged, would overturn the EarPs Defences : 
The Qucftion came to turn on this, Whether the Earl was obliged td 
take the faid Petition he founded on as it ftands ? Or, If he could found 
upon one Part thereof that, makes for him, and leave out another whicft 
makes againft him f 

A nd it wa^ contended for the Earl,That he was abfolurcly free to found 
on the Judicial Acknowledgment contained in the Petition, without be- 
ing obliged to take the Contents of the Petition intirely together : Be- 
caufe, that even in a Judicial Oath where the Tie is greater ; yet wheii 
it contains extrinfick Qualities, the Oath is divided ; and any Acknow- 

* ledgment therein ftands binding for the Party K >while the extrinfick Qua* 
lities are reje&ed, unlefs otherwife proven. Now an Oath is of more 
Weight, becaufe ith Juratum eft ; whereas Sir "Patrick had nothing to 
fupport the Stories in his Authors Petition, but his Author's naked and 
ultroneous Affertion ; Tor Example, If in the preferit Cafe it had occurred* 
that when Sir "Patricks Author gave in the Petition, the other Party 
had alledgcd that the Writ was undelivered, and referred the fame to the 
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Petitioner's Oath, and that he had deponecj in the very Terms of his Pe- 
tition, certainly it might have been pled, That the Defence was proven 
by the Oath, and yet ftill the Petitioner was obliged to prove the other 
Matters of Fa ft in the petition, and confequently that the Oath ought 
have been divided, and not taken as it flood. 

xAnfwered for Sir Patrick^ That Oath* bearing extrinfick Qualities do 
not concern the prefent Cafe, which relates fo one individual .Writ con* 
taining Matter of Fa&, which cannot be divided : And if the Earl had 
adduced Witneffes for proving the Writ to be lying by the Defun&, and 
if they had deponed in the Terms of the Petition forefaid, their Depofl* 
tions could not been divided, but would have been 'taken intirely as they 
flood, to prove a gain ft the Earl as well as for him; fo that feeing the 
Eari produced the faid Petition, and made ufe of it in modutn probations^ 
it muft be taken intirely as it (lands, and cannot bp divided* 

It was further urged for Sir Patrick, That his .Alledgeance was found- 
ed, not only upon the certain Rule and Principle of Law, quodapProh 
non reprobo: But alfait is clearly determined by* the common Law, 
in L. '?• $• & bon. Libert* Where it is faid, nam abfurdum videtur i licere 
tidem Par tint comprob are judicium defmfti> pattim % evert ere. And L. 39. 
ff. Eod. fed iniquum eft, nee opportet liberto hoc indulging quia non debet ex 
parte $ Obligationem comprobare, ex parte tanquam de iniqua quart : And 
L. 16. ff. de admin. Tutor I Sed verins ft Put are, poffe tutorem earn Conxu 
tionem a doles ctnti deferre, ut id quod geffifet Tutor in contrabandis uomini* 
bus aut in totum agnoceret ; ant a toto recederet. L. 1 1 . f& dp Neg. Gefli 
quod Ji in quibufdam lucrum faftum fuerit, in quibufdam dam*um t abfens 
penfare lucrum cum damno debet. And the Glofs upon tb*t £aw (ays* 
approbare quxdam fcf quadam reprobate non potefi quis, fed dflht vel om*i+ 
approbate vt J omnia reprobare. And lafon upon L. 55. ff. dte Legal; %. op* 
frobatio qua fit ut eodem inftanti nprobetur^ non debet attendu And Ai>? 
ton Faber in his Ration: upon L. 1 3. § 26. if. de Aft ion. Empt. Says, qm4 
ergo fi Vendinonem y pro parte aPprobare Velim, pro parte vero improbaref 
Nonfitm audiendks, quia abfurdum tfl> unum eundemque aftum pro part* 
approbate y pro parte improbare. 

tAnfvoeted for the Earl, That the common Brocard quod tpprobo no* 
rtprobo % takes place in (ingle Fads, and where the Sutyeft is one, hue 
not where the fame is complex. For V\ G. Each Party in pleading,, map 
lay hold on what is judicially acknowledged by the other ; and by tafc* 
ing Instruments thereon it ftands fixed : But when a Variety of Fadak 
alledged, a Contradidor's laying hold on his Party's acknowledgement ot 
Onp, does nowife tye him to the acknowledgement of all the reft : For 
this were as if when a Charge and Difcharge is offered in a Compt 3*4 
keckonijg, and the Partys obliged by the Ad of Sederunt to acknow* 
ledge pr deny, it fhould be thereupon contended, that the acknowledge* 
ment of one Article, fhould tye to the acknowledgement of the whole. 
ado. TheVifcount of Stair plainly fays M. T. 501. That the Broottd 
can only be underftood as to the vise individual : So it is further clear- 
ed from the Difpofition of the common Law, whereby 'tis evident, tftair 
confejfto non ulira pre judicata quam quoad intetroganteqs Glofs in L. Fitu 
ff. de itfterrogi injujr. far. Et fcriptura frivata font Jtdem contra profit* 
rcntem t m pro eo x njjfi ah *fverfaiQ fmitpwb*t*> L. 26. § fin, £ D*poC 
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tonfeffionk faBa injudicie datur fides contra fe, fed non pro fe. Glofs. fin. 
a4 h, i. C. (b Confeff. Scriptura potefl temre fro parte, &? fro p<jyf* *o» 
Jftw?, Glo£ ia L. *. C. de Latin. Lib. toll. And both Zjfefius and Pr- • 
*<yfc« ftate the preftnc Queftion very plainly, £«*'* fo//^ a* »eo»(fc fit It- 
tigans totam acceptet Confeffionem^ an veto €# partem tentum accept are 
valtat, fariem rejicere? And both Anfweiy Si Jbfarata fint capitnla 
nihttmf Heat Partem Confefjionu atceptare t partem rejicere, Zocfius ad 
T*t- d* Confifi Peres, ad Ttt. Cod.eod. 

Replied for Sir "Patrick, That the Citation from Stain h plainly con- 
trary to what the Earl afferts; for there treating of the Jus accrefcendi % 
in (he Cafe of Legacies, he fays, That the Accrefcence is neceffary, and 
the Portion accrefcing cannot be rejected ; becaufe it befalleth by one in- 
tegral Right, which either muft be accepted wholly, or rejected wholly, 
and therein approbans* mom reprobat. As to the Citations out of the Com* 
jnon Law, they do not meet the Cafe : For L. 26. § fin.ff. depof. does 
not concern the Cafe lefs or more : And Zjefius and Terezias are of a 
downright- contrary Opinion, particularly Terezjns, upon the Title of 
the Cod. dt Confers. N. 1 5. where he ftates the Queftion, Sed dubitatur 
a* dele at tot am accept are confeffionem, a* veto fitjficiat partem accept are? 
Quod no* videtur ex ratio**) quod circa eundem aftum non admin at ur di- 
wfio; if in omm prope materia, totam acceptor* debeat, aut repro- 

t*re. 

The Lords at firft inclined to find, That the Contents of the Petition 
could not be divided, but muft be taken iatirety together \ but upon ful- 
ler Information, and Petition and Anrwcre. * 

Their Urd{hips found, that the tori might found on the 

Conce-fjion and •Acknowledgment in Sir Patrick'' €e- 

L 4£or *fc /»f I dent's Yetition, That the t t)tfpofition granted to him 

Sir ?**c, w&b- 5 W as lying by the Oranter the Time of his Deceafe ; 

and et the fame Time might deny the other Ftcls at* 
lodged* and offered to be proven in the fame 'Petition. 

' 1 

« 1 * 

• Gitybn, <?fa& 

t) fe C J g 1 O N CXXV. 

&ha}*tb Bme and h?r Ilusbgndj 

AGAINST 

• ■ 

Trotter and Sir Robert Home. 

Til E deceaft Sir John Home of Renton, in •Anno -671 fers a Tack 
to Mr. 'Patrick Home his fecond Son, of his whole Eft ate, for Pay- 
\ merit of his Debts, only allocating an Aliment of 2000 Merks 

Yearly to Sir Alexander Home his eldcft Soil, for Payment whereof he 
bbtaincd a Locality of the Mains and Parks of Kenton ; Thereafter in 
1694, there is a Contra & betwixt Sir ^Alexander and bis faid 

Sfa Brother 
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Brother Mr. fnow Sir) Patrick, whereby the Property of the Eftate ft 
<Jifponed to him, he renouncing the Tack, and undertaking the Burden 
of the Debts, and afligning the Mails and Duties of a Room called Trejjes s 
and others, to Sir ^Alexander during Life ; which he accordingly pof- 
fefled. But the Contract ftands reduced at the Inftance of Sir Robert Son 
to Sir ^Alexander 5 ind now the faid Elizabeth Home being confirmed 
Executrix to her Father Sir ^Alexander, charges 1 rotter the Tenant in 
Treves for Payment of the Rent of the (aid Room ; and he having Su- 
fpended* while the Charger and Sufpeoder are in Difpute, Compearance 
is made for the faid Sir Robert Hme % Heir of Provifion to Sir Alexan- 
der who made the following Exceptions againft the Charger's Right. 

\mo. That the fore faid Contract, (which is the only Title whereort 
the Charger pretends that the Mails and Duties of the Prefes did belong 
to Sir ^Alexander) ftands reduced at Sir Robert's Inftance. *do. That 
the Charger as neareft of Kin can have no Iotereft therein, becaufe the 
Moveable Debts of the Defuntt are a Burden affe&ing the Executry ; 
and it does not yet appear that the Moveable Debts of Sir (Alexander or 
Sir John, (whom he reprefented; are paid: For that can be only known 
upon the Event of the Compt and Reckoning betwixt Sir Robert and 
Sir Patrick. And Sir Robert, as Heir of Provifion to his Father, is con- 
perned to prevent a Mifapplkation of any Part of the Moveable Eftate 
which is Subjeft to his Relief, for the Moveable Debts of his Father or 
Grandfather. 

tAnfwered for the Charger, imo. That the Tack 1671 was renounced 
fey Sir Tatrick in favours of Sir ^Alexander, by the Contra ft 1694, an4 
his Liferent referved as faid is. And tho' in the Queftion betwixt the 
Heir of Provifion and Sir Tatrick, the faid Contract was fo far reduced, 
as to ftand for a Security only for any onerous Caufe or valuable Confi- 
deration paid by Sir Tttrick ; yet the fame can nowife prejudge the Ex- 
ecutrix ot her Claim; For her Father's Liferent was nowife thereby re- 
duced ; nor was the Renunciation in Favours of Sir Alexander thereby 
reduced, norm Queftion. To the Second, *Anfwered, That the Execu- 
trix her Claim, is nowife to be involved in the Queftion betwixt the 
Heir of Provifion and Sir Tatrick ; and that Ihe is equally founded, whe- 
ther the Debts were paid or not : For if not, then the Difpofition in the 
Contraft 1694 was to ftand, tho'only as a Security to Sir Tatrick, who 
had undertaken the Debts : And if paid. Sir ^Alexander had the full 
Right to the Lands. 

< 

The Lords preferred the Executrix to the Rents of the 

Lands of- Prefles in Queftion, referring to Sir Robert 

Aaor Alex. Fa. ? #, Krfftff agalnfl the Executrix, for the father or 

w«r. Alter «y. j Grand-father their moveable Debts, at bis Father's 

Deceaje, as accords* 

Roberton, Ckrk, 

D & 
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D E CI SI. ON CXXVL 

AGAINST 

BRQW& 

THE Lands of Merfington being fct in Subtack by 'Brown of *BajJ an- 
den to the fa id aAndrew K&r> ^Andrew draws a Bill of the Date of 
the Subtack upon Home of Kjiims, ordering him to pay to *Baffat+. 
den 199 Lib. Scots, which, with his Receipt, fhould be a fufficient Dis- 
charge of the equivalent Sum due by him to the Drawer j The Bill was 
accordingly paid, and the Receipt given up to Kjr by Kjnms, as an 
Inftrtr&ion of Payment. Whereupon Kjr having infifted againft <Bap* 
fanden for Repayment of the Sum, it was alledgea for him, 

1 mo. That aH Receipts of Money do imply an Obligement on the 
Greater to be accountable and repay, unlets the Receipts be granted 
upon the Grantees own Account ; which cannot be here, where the Pur- 
filer's Precept is only of the Nature of a Mandat by him to the Defexr- 
der to receive it j and he having received accordingly tenet at ex Man* 
dato to Rcfound. And if it were other wife, the greateft Merchants might 
be ruined, who ufe frequently to give fuch Mandats to their Servants* 
ado. This Bill was only a Mandat for the G ranter's Behoof; Becaufe, 
jm<K It does not bear Value received of the Defender, which i/i this Cafe 
would have been very neceffary, becaufe it bears Vahe of the Accept er 9 
and for that Value, a foil DKcharge to him ; and fince no fuch Value is 
granted to the Defender, which it ought to have done, fince Value in 
another Cafe is c*preft, the Draught mud only be understood as a Man- 
dat to receive the Money for the Drawer's Ufe. ' Especially feeing, pio. 
The Precept is not in the ordinary Stile of Bills where Value is si ven ; for 
it lays, +4»d this, with the Ik fender's Receipt, {ball he a Jujjjcient 7);fi 
(barge f &c. whereby the Defign of the Parties appears to be, That he 
fhould be accomp table, and his Receipt of the Money fhould be proba- 
tive againft him. 4*0. Suppofe the Accepter bad rcfirfed to accept or 
pay, then *Ba§ an Je# would not have had Recourfe againft: the Drawer, 
unUfs be bad proven hie bad the Draught for Value ; and till that was 
proven the Draught was plainly for the Ufe of the Drawer; and till the 
Value be made appear, the Contents of the Bill Ought to be prefumed to 
belong to the Drawer, and not to the Defended ; fince to prefume Value 
in this Cafe, were to make the Value cxpreft of the Accepter to be of no 
more Ufe than if it had not been exprcft, or to make a Neccfliry to 
txprefs Value from the Accepter, and not to exprefs the Value 
Value of the Procurer of the Draught. $to. Separatim, fuppofing 
that Value is prefumed tho* not expreft, yet that is only where there 
is no other Dealing betwixt the Parties; for where the Drawer is Debi* 
tar, the Draught not bearing Value, is prefumed to be in Sat is fad ion of 
the Debt, as was found 18th July 1712, ^Andrew Cheap contra *Arnot 
$f WtodmiU. . Therefore the Purfuer being Debitor to "Bafanden for his 
Sub-tack-duty, the Draught of this Money payable to him, muft be in- 

T t terpret 
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terpret to be in Satisfaction of the faid Tackduty, unlefs 'Bajfanien prove 
Scripto vel Juramento of the Purfuer, that Value was given the Time of 
the Draught befldes the Tack. 

«4»fweredfor the Defender, TJiata Bill is indeed a Mandat but not 
always for the Behoof of the Mandator, but of thePerfon ('moft fre 
quently ) to whom 'tis payable, and therefore the Pofleffor of the Bin 
has Recourfe againft the Drawer, upon a Proteft for not Acceptance or 
Payment, zdo. A Bill is of a raixt Nature, being not only a Mandat 
but an 'Aflignation, and therefore as an Affigney in rtmfuam could 
not be obliged to repete to the Cedent Sums paid by vertueofhi/ Affie 
nation, neither ought the Creditor by Bill be accountable ro the Drawer 
for any Payment made by his Draught, pio. The Contractus Mandati 
is properly between the Drawer of the Bill, and the Perfon on whom 'tis 
Drawn, and the Payment of the Money to the Creditor, is but an Ex- 
ecution of the Mandat ; and fo cannot .furnifh A&ion to the Drawer 
againft him, unlefs the Draught had been for his own Behoof. 

ado. As to Value received, JnJwerea\Thit Bills bearing no Value ore 
fumes Value receied by the Drawer, becaufe, had he intended to make the 
Procurer accountable, hewould havefoprovidedin his Draught- For Verba 
funt interpret anda, contra Proferentem, qui fotuitjibi clariut htrem dixitte- 
And fo it was found, Mickefon o£Hill contra IViUiam Graham and James 
" lair bairn contra James Good/ire. * J 

pio; As to the Stile of the Bill, m4nfwered, That thefe Words ( this 
with his Receipt, &fc.) have the fame Import, as ifrhe Bill did bear 
Value in their Hands : But how can this infer that the Potteffbr of the 
Bill fhould account for the Draught ? 

4fo. As to the Suppofition of Kfiims his not accepting. oAnfwcrtd' imo 
That this Argument does not always conclude ; for 'tis often provided bv 
the Indorfcment of Bills, that the Indorfer fhould have no Recourfe and 
yet he has Right unaccountably to the Contents. But ado. The general 
Propofition is wrong ; For had Kjsims refufed to accept and pay the 
Creditor would have had Recourfe againft the Drawer, unlefs he did prove 
by the Creditor's Oath, that Value was not given, or that theDrauaht was 
for his own Behoof. ° 

yo. I As to the Sub-tack, o4*fwered t That the Preemption of Value re- 
ceived, is fo forcibly inferred from the Words of the Bill, that the Lords 
have even found in a lateCafe betwixt 'Baxter and the Lady Glenlea that 
a Bill of the forefaid Nature ihould not be imputed in Payment of any 
extrinfick Debfby the Drawer to the Pofleflbr of the Bill, albeit be was 
Debitor by liquid Bonds ; fcut found, that the Draught of the Bill implied 
in Value received at the Time. r 

6to. The Drawer here was not Debitor to ' 'Baffenden for any Tack- 
duty at the Time of the Draught ; For the Tack was only granted of 
that Date, but the Tack-duty not payable for a Year thereafter. 

AteSS* } The lords found the pU frefumes to have been for Va- 

Jue received of Biiiandcn, to whom the fame was pay- 
able. r J 

To which their Lordfjips adhered, after two fever al 
reclaiming Petitions. Gibfon, Clerk. 
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DECISION CXXVII. 

C 23d frty 171 5. 3 
The Children and Relict of Forbes of Knapernj, 



AGAINST 



Their Eldeft Brother. 



TH E deceaft Kpaferny left a confiderable Land Eftate, and free Ex- 
ecutry ; and having five younger Children, four of whom 'were 
unprovided at his Death ; their eldeft Brother, before he ele&ed 
Curators, grants them Bonds of Provifion, bearing Annualrent from the 
Term preceeding the Dates, and declaring that the, faids Sums are in 
fall Satisfaction ofall Bairns Part of Gear, Portion Natural, legittim, £&. 
and then having defied Curators, he is confirmed Executor to his Fa- 
ther. But the four younger Children being thereby unprovided in the 
interim, intented an Ad ion of Aliment, lybelling upon the forefaids 
Bonds of Provifion. To which the Defenders and his Curator? <Anfvoer- 
ed, That the Bonds were Null, as being granted without Confent of 
Curators. 

Replied for the Purfuers, That the Bonds Were not libelled upon as 
the Medium concludendi ( which was founded upon the natural Obligati- 
on, and I 'rater dives tenetur alere^c.) but ; only as a View or Mcithfor 
the Quantity of the Aliment. 



Aaor mpbingflen. \ Tbe Lords found (Aliment due. 

Alter i ■* 



Roberton, Clerk 



decision exxvm. 

C 26th Jul} 1715. J 

Miftrifs Jean Anderfm Lady Logie^ 

AGAINST 

NittianU^tfiart of Logie, 

TH E Eftate of Logte being Tailzied under a Quality, excluding all 
Courtefy and Terce, and tbe late Logte infeft thereon, and his In- 
fcftment recorded, but the Tailzie never recorded, as is injoined 
by the Aft of Parliament ; when the deceaft Logie his Re lift comes to 
infift agaiaft the prefent Heritor, to have her Terce afcertained, this 
Claufe and quality of the Tailzie was obje&ed to hen 

.vinjwered for the Lady, That thefaid Tailzie not being regiftrate, 
ir can have no Force in Law, as is exprefly ftatuted by the Aft of Parlia- 
ixient 16S5. And thus the Lords found in a parallel Cafe betwixt *Bortb+ 
wick of Hartfide and his Mother and Sifters, whopurfued for an Annui- 
ty and Payment of Ponds of Provifion : A ad he having excepted Thar 

T t 2 both 
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both were excluded by exprefs Claufes in hisTaillie; and they Anfwer- 
ing, That icwasffot Recorded,the Lords found him Liahfe / 

Replied fat Ltigfci Mfo. That fuppofe it Bad been a Pfx>viGon by Con- 
tra&,yet (he would have been exteliidedf bytheTaillieand Infeftment,be- 
caufe her deceaft Husband ftood pttbKckly Infeft upon rfieTailTie before the 
Marriage;which f nfeftment being in the publickRecord,interpelled aUPer- 
fons fromContra&ingrAndfo it was toxoid in the Cafe betwixt t heC red i tors 
otoAnnandak and Stormont y Thit this Inftftmekit was like a publick Inter- 
di&ion.And tho' the Aft 1685 does Superadd a publick Record of Taillies, 
yet it has not been Decided, that there muft be both Record of Taillies and 
Infeftments,which were a double Publication. The Record of Taillies 
fee his to be tor Publication, ay and while Infeftment be taken and Regi* 
ft rate, fo that a Purchafer muft fearch both : For often there is Occfiaon of 
Publifbing the Taiilie, which cannot be got eafily by Compearing the In- 
feftrirterit, and yet it was neceffary to ty up the Fiar, which could not be 
done but by forrie Publication of the Taiilie ; but fo foon as it is Comptcat- 
ed by Infeftment and Recorded** is then as fufficknt as if the Taiilie had 
been Recorded ; yea, it is the more ancient and known Publication. And 
whhotft this Interpretation of that A&, the Appointment of the Record of 
Taillies would have been Sup6rfluous,fpeciaUy that there is no Nullity fub- 
joined to that Ctaufe of the Aft which appoints the Record, nor any Time 
prefixt ; whereas a Nullity is fubjoined to the Claufc aaent Creditors and 
lingular Succefjbrs -2nd to the Claufc appointing the Prohibitory and Ir- 
ritant Claufes to be Repeated in the ftctours, &c. %do. There is a difference 
betwixt Creditors or Purchafcrs, and thefe who come in by Terceor 
Courteiy ; For the A6t was indeed made to interpel the Firft ; but the 
others are not fuch, but only enjoy the Priviiedges of Law, according 
to the Circumftances Of the Pcrfon and Nature of the Property, as it 
{lands with refpeft to Heirefs or Husband : So that the Cafe falls nowife 
under the Aft 1685, as being neither the Cafe of Creditor Yior Purchafer, 
but only the Divifion of an Eftate, as ordered by Ltw, upon the Dilu- 
tion of iho Marriage. For then the Lady, as being neither Creditor nor 
Purchafer, muft only take her Divifion, in cafe the Nature of the Sub* 
je£t will allow of. a Divifion, wjiich in the prefeot Cafe it does not. 

The Lords repelled the Defence on the Taiilie, the fame 
Mor Si *?™. s ? not being Regiftrate in the Particular Books appointed 

Mackenzie) Clerk. 
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DECISION CXXIX. 

C a6th Jul, 1715. 3 

Cbrijtim Dallas, 

AGAINST 

Dallas of Cantray. 

TN a Contraft of Marriage betwixt tbe fa id Cbrifiian *DaUatzai the 
* deceaft 'Dallas of CaHttay her firft Husband, it is fpecially provided, 
That it fliould not be in tier Power, either with or without Confent of 

her 
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her Husband, to quite or renounce any Part of her Provifionsby that 
Contraft, in Favours of her Husband, or any other Pcrfon whatfoever, 
at any Time in her Lifetime, without the Advice andConfent of Hugh 
Dallas her Father, or George "Dallas of St. Martins; and failing them 
by Deceafe, the faid Hugh Dallas his two eldeftSons, being had thereto 
in Writ, other'wife the faid Renunciation to be Void and Null : And 
this Provifion is appointed to be infert in the Infeftments to follow on 
the Contrail, and accordingly the Claufe is infert in her Safine. Never* 
thelefs (he in her Vidowity grants a Renunciation in Favours of her Son 
of 24 Bolls of Bear Yearly, as a Part of her Jointure; which Renuncia- 
tion (he delivered to the faid Hugh %c Dallas her Father, who was Tutor 
to her faid Son : But thereafter having been Married to M'IntoJh of Stroan i 
fheand lie for his Intereftinfift in a Redu&ionof the faid Renunciation; 
and the Queftion being, How far fie in this circumftantute Cafe could Re- 
nounce ^ without the written tynjent of the above-named Perfons ? 

It was oAHedged for Canttay^ That the Renunciation muft fubfift, 
notwithftanding of the Provifion in the Contraft of Marriage ; becaufe 
that Provifion is a Priviledge in Favours of the Wife, which therefore fhe 
could difpence with, and renounce, from the common Rules of Law: 
And fhe did it, when fhe wzsjbluta Firo, and freed of that Influence 
which was feared, and ohiefly guarded again ft by the Provifion. Nor 
does it alter the Cafe that the Provifion is infert in the Safine, becaufe it 
is ftill but a perfonal Priviledge in Favours of the Wife, which in Law 
fhe could Renounce, zdo, Becaufe not only granted by the Mother in 
her Vidowity, but in Favours of her own Son, in the Hands of hej own 
Father, Grandfather and Tutor to the Child ; and the very Perfon who 
by the Provifion in the Contraft, may confent to and authorife fuch Re- 
nunciation. Nor was a Confent in Writing neceflary, for here upon 
the Matter, there is a Confent in Writing; for her Father receives from 
her a Renunciation to himfelf, for the Behoof of his Grandchild and 
Pupil. This is Writ, not indeed granted by him, hot yet accepted by 
him : He could not properly fign any Confent to ir, it being in Favours 
of himfelf, juft as a Husband who muft authorize and confent to his 
Wife's Deed ; yet if it be in favours of himfelf, his Acceptance of it is 
equal to his written Confent in Favours of another, yio. As to the 
Hardfhip upon Stroan the fecond Husband, he was to know, that not- 
withftanding of his Wife's Liferent Infeftment, yet her Security might 
be renounced or qualified by any perfonal Deed of her's; and therefore 
he muft be underftood to have taken his Hazard of all fuch Deeds. For 
altho'her Liferent was eftablHhed by a Rcgiftrated Infeftment, yet that 
Liferent might be reftrifted and even renounced, altho' fuch Renuncia- 
tion were not Regiftrated, fince no Law requires Regiftration of fuch 
Writs : And tho' fuch Infeftments be Real for the Wife's Security, yet it 
is but Temporary, and therefore eafigr deftituted and renounced, than 
fuch real Rights as pafs to Succeflbrs, the Renunciations whereof muft be 
Regtftrate. 

oAnfwered for the Mother and her fecond Husband, into. That tho' 
it be a general Rule, That Unicuique licet favori fro fe inmduHo, renun- 
ciare, yet it wants not Exceptions, as is Evident from the Priviledges of 
Minors, Interdi&ed Perfons, l$c. Nor can any Perfon Refign their Pri- 
ll u viledge, 
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viledge/ where it is exprefly Provided, that tfoe fame Ihould not be 
done;Nay,where it is explicitly agreed,that any upgi ving thereof fhould be 
Void and Null, as in the prefent Cafe. udo. To the fecond *Anfwered % 
That Hugh ^Dallas was to be conGdered likewife as Guardian to his 
Daughter in this Affair, where his Confent was neceffary to be Adhibit* 
edfor Validating the Deed ; and if any fuch Renunciation was in his 
Hands, it was to be conOdered as a Retired Evident there, for his 
Daughter's Behoof; Befides that the Claufe exprefly requires his writ tea 
Conferit under his Hand, otherwife the Renunciation to be Void. $tio. 
Certainly there is a Speciality in Favours of Stroan, His Wife's Liferent 
Right is Constitute by Infeftment, and the faid Prohibitory and Irri- 
tant Claufe Ingroffcd in the Saline ; he had good Reafon thence to Be- 
lieve, That the Right behooved to fubfift, and that no Deed of hers 
could Impair the fame,wheret>n he Contraded bona fide with her ; fo that . 
no latent Deed can Evacuate that Right to Ijis Prejudice; And tho* no fuch 
Claufe had been, yet the Liferent Infeftment could not be Extinguifbed 
without a Regiftrate Renunciation. For it's in general Provided by Law, 
That an Infeftment upon Record, cannot be taken away by any Deed 
of the Party Infeft, except by a Writ likewife Lodged in the publick 
Regifter, without any Refped, whether the fame was a Right of Life- 
rent or of Property. 

Refhed for Qantray, That tho' for Arguments Sake it were granted, 
That this Claufe in the Contrad Was in Effed an Interdidion, y£t it 
ca&not hinder the Effed of a Renunciation : For here is the Confent of 
the Interdi&or, he receives and accepts of the Renunciation, neither cad 
that Confent be Repudiate as in rem juam, becaufe the Renunciation is 
not properly in rem of Hugh Dallas, but granted to him for his . PupiPs 
Behoof. 

*Du]>Jied for the Mother, That if the Prohibition was to be confider* 
edas an Interdidion, then the Father's having the Cuftody of the Writ, 
cannot make the lame JBfFedual. For Interdidor's Confent is never to 
be prefumed in hurtful Deeds, nor to be inferred from Implications. 
Law requires, That their Confent be Explicitly adhibited, and in a De- 
creet way : And Whatever Confent of an Interdidor is in another Form* 
is not Noticed in Law : For Interdidors ought Incontinenter to Inter- 
pofe their Authority for Validating the Ad ; befides that they are to be 
PubliihM and Regiftrate. 

The Lords found the Turfuer of the Reduction, could not 
Renounce any fart of her Jointure in, favours of her • 
Son the Defender, without the Confent in Writing, of 
the Terjons mentioned in the Contract' of Marriage* 

Mackenzie, Cierh. 
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DECISION GXXX. 

C *&& 2 u b I 7 I 5« 3 
H«g& Lion. 

AGAINST 

Garden of Laton, 

IN a Procefs of Ranking of the Children of the firflr and fecond Mar- 
riages, of Lion of Balgilloj upon their refpeffcive Mothers Con- 
tracts of Marriage, and Diligence by Adjudication thereon ; this 
Queftion having occurred, whether both their Adjudications were Null, 
their Decreets of Conftitution as Heirs of Pro vi (ion, proceeding without 
a Service ? And in General, whether Services be needful in Cafe of Sums 
Provided to Bairns in a Contract of Marriage ? 

It was vAUedged upon the one Side, That by our Law, Heirs or Bairns 
of a Marriage ought to be Served before they could affign or eftablilh a 
Title for doing Diligence, as was Found in the Cafe of 'Drumelzier, the 
Earl of Tweeaale's Son of the fecond Marriage, and his Brother the Earl 
zi&Julj 1676, where Drumelzier was bound to ferve Heir of the Mar- 
riage turn froctffU) to fbuud his Title, ado. It is certain, That the ordi- 
nary and legal way of Eftablifbing a Right in the Perfon of Bairns of a 
Marriage, i& by Serving them Heirs of Provifion to their Father, other- 
wife non Qmjkat they were Children of the Marriage, or how many 
Survived. 

+4nfwered for the other Side, That there is a Diftin&ion betwixt 
Bairns and Heirs of a Marriage; for Bairns require no legal Solemnity, 
but eo iffoy that they are procreat of the Marriage,they have the Defigna- 
tion of Bairns: So that llalgiWs Provifion being in favours of the Bairns 
of the Marriage, it is effe&ually tranfmitted to them without any Ser- 
vice ; but the Title of Heir is a legal Chara&er, competent properly to 
fuch only, as have eftablifhed the lame in their Perfons, by the Solem- 
nitys required in Law. And as to the Decifion, it did not meet the pre- 
fent Cafe, feeing the Provifion in the Contraft of Marriage, to which it 
relates, was in favours of the Heirs of the Marriage, zdo. Our Law 
makes a Diftin&ion betwixt Lands and Sums of Money, as to manner 
©fTranfmiffion to Heirs: For Rights of Lands being Feudal \ require 
Charter and Saline to their Conftitution,and {bought to have the Solem- 
nity of a Service to tranfmit them, that it may appear who are the Heirs 
of the Juvefiiture : Whereas perfonal Rights being of lefs Importance, 
require no fuch folemn Deeds toconltitute them, and fo may be more 
eafily tranfmitted, when it appears evidentia faBi, who are the Perfons 
that have Right to fuch Provifions. And this was lately found in a Cafe 
betwixt John Carnagy and Kjnfauns his Brother, where an Adjudication 
at 3^*VIflftance was fuftained, as Heir of the Marriage defignative 
withoatany Service, to carry a Provifion made in his Mothers Contraft 
of Marriage to the Heirs of the Marriage. . And Dirletoun in the nth 
Queftion de Feude fecuni*, & nmintm, gives this Reaion for the Di- 
ftin&ion, in Qhjrografhariofi quidem debito, cum jus Teffontk tantum fit, 
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€if ex ex Chytogtafh) evidens fit fubliittuhm fuccedere, ut ft&ftitutur ad eat, 
nulla aha formula of us eft ; fed ex chyrografho agendo, vel alio quovis 
a&u, jure fuo agnito, adiijjecenfetur. Sin Debitum hypothec arium fit, non 
tranfit ad fubftitutum, mfi adierit 1$ fafitus, fit fufer Trdcefto de clare 
conftat, vel ex inquifitione. 

Replied, That the Cafe there ftated by Dirktoun, is wholly different 
from that in Queftion ; For he ftates it of a Debitor granting Bond to his 
Creditor for a certain Sum v. g. to Semfronius, and after his Deceafe to 77- 
tins and his Heirs ; in which Cafe he indeed makes the abovementioned 
Diftin&ion between Debitum Chyrcgrafharium, and Hjfotbecarium : Bat 
the Reafonofthat is, becaufe Titrus is (ubftitute nominatim\ whereas the 
Qafe in Queftion is of Bairns of a Marriage, who could not be Nominatim 
by the Contra£t of Marriage. And it was wrong to fay, That on- 
ly in real Rights, there muft be Adition, but not * in perfonal ones, 
which is not afferted in the general by Dirleton or any Lawier; forfup- 
pofingthe Provisions to the Original Creditor or Subftitutc, were to him 
and his Heirs, fecluding Execurers; that Right behooved certainly to 
beeftablifhed by a Service; and yet it's mecrly perfonal. 

DufRei, That albeit the Cafe mentioned by Dirleton, concerns a Sub- 
stitute fpecially Named, yet the Queftion there, is concerning the Rca- 
fon that a Subftitute in a perfonal Right doth fucceed to the Inftitute, 
without any Service or Solemnity to eftablifh the Right in his Perfon: 
Whereas a Creditor by a real Right muft be Infeft.by a Precept of clare 
Conflate ox Retour; His Anfwens, That a perfonal Right being of lefs 
Confeqdencc, and requiring fewer Solemnities than a real One, the Sub- 
ftitute cenfetur addiijfe, by purfuing thereupon, or doing any Deed toac- 
kowledge his Right : Hence it appears, That the forefaid Provifion in fa- 
vours of the Children of the Marriage being perfonal, there is no Netcffi 



Marriage, obliged to im ploy a Sum upon Security to him and his Wife, 
and to the Heirs of the Marriage. Procefs was fuftained at the Inftancc of 
the Apparent Heir of the Marriage againft the Father, and he decerned to 
imploy intheTermsoftheOligement, jth July 16^2, Toung contra Toung, 
13th February 1677, Frazer contra Frazer. Now if the Heir Defigna* 
tive can purfue his Father in his own Lifetime, why fhould he not after 
the Father's Death, efFe&ually purfue his Representatives : Or if «he 
Bairn of the Marriage, be the Perfon who might be Heir, why may he 
not aflign cum ejfeBu his Provifion to a third Party, in order toaffba his 
PredecefTor's Heritage ; fince the Death of the Father rather confirms, 
than weakens his Son's Right ? 

Triflied, That in that Cafe a Service- Adition were unn6ceflary and 
impra&icable, as was found in Drummelzier\ Cafe, That in all Oblige- 
ments in favours of Heirs of a Marriage to be done before the Father's 
Death, as to employ Sums, taking of Lands to themfelves, and the Heirs 
of the Marriage, £&. Heirs are here underftood fuch as might be Heirs ; 
otherwife the Obligement would be elufory. But in other Cafes it has 
been often found, that an Heir of Marriage requires a Service, as other 
. Heirs do. 
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jftaritf for Hunbl The Lords found both "Parties Adjudications defe&foe, 
I fefjf Sir *** $ in fo jar as neither of the Decreets of Conflitution 

proceeds on a Service* 

Gibfon, Clerk 

DECISION CXXXI. 

c *7tb ?«# 1715- 3 

The Gubernators of Ernst's Hofpitai, % , 

AGAINST 

~~ Hepburn of Bearford* 

IN the Declarator of Non-entry at the IhftartCe of HMoi** Hofpitai 
; againft Tiearford, (wherein a Decifion, 14th of June la ft, is already 
marked) it came at length to one fingle Point, viz. Whether 'Bear* 
ford fhould pay one Year's Entry for a Charter, conform to the Rental it 
was at when he made the Purchafe, or conform to the prefent Rental* 
the Lands having been considerably im proven fince the Purchafe ? And 
the Hofpitai all edged, That the Superior rnuft have a Year's Rent of 
the Lands, as they get the Time the Charter is granted. 

On the other Hand, TZearford contended, That he was obliged to pay 
no more than a Year's Rent, conform as he purchafed the Lands ; Be* 
caufe, \mo. The Superior's Cafuality fhould be reckoned as at the Time 
when the Purchafe is made : For it is the Purchafe that gives Rife to 
the Cafuality ; and if the Superior had then given the Charter, he could 
only have cxa&ed the Entry conform to the Rental then ; Specially confi* 
dcring it was not fo much as pled that 'Bearford was in Mora. 2do. This 
appears in many parallel Inftanccs, v» g. in Titulars of .Tithes, from 
whom there is always deduced what was neceffarly expended in impro* 
vingthe Rental ; For till the Pofleflbr be reimburfed of thait,- he cannot 
be faid to have the im proven Rental free ; fo neither can Bearford be 
bound to pay for his Improvements ; For in Reality he did not enter to 
fuch a Rental ; and as he entred to. the Rental, fo fhould he pay. Ano- 
ther Inftance may be, where we build or repair another's Houfe, and 
thereby increafe his Rent, tho' the Houfe Bill to bim with all its Repara- 
tions ; yet he cannot uie the Benefit of the Property, but with the Re* 
ftitution of the Expences of the Improvement ; Yo no more can the Supc* 
rior here have the adventitious Emolument, but after Allowance of what 
it coft the Proprietor, efpecially after the Cafuality fell : For here is the 
Rule, the Time of the falling of the Cafuality, Which was when TSear* 
ford made the Purchafe. Laftly. Suppofe the Cafe of an Adjudger, that 
after leading the Adjudication, he improves the Lands before he gets 
the Charter from the Superior, certainly the Year's Rent would be only 
calculate as at the Time of the Adjudication. And indeed, as this would 
be very hard upon 'Bear for d f fo it ftfould be a great Difcouragement to 
Improvements* Tis ufuallv long before Subjeft-Superiors can be tran- 
fa&ed with ; and this fhould fuperfede all Improvements in the mean 
Time. 
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eAnfwered for the Hofpital, That the prefent Rental ihuft be the Rule 
in this Cafe, appears well grounded from the Nature and Defign of all 
Feu-Rights> but efpecially thofe that flowed from the Church, which 
were given with a View for Improvement ; and the Afts of Parliament 
touching the Feus of EccleCaftick Perfons, do exprcfly mentjpn that they 
fhould not be Feued out, but for the Improvement qfithe-Jiental, that 
when the Fie opens, the Superior may have the Adrontage of the Im- 
provement. And 'tis to be confidered, that if a Decreet of Non-entry 
were obtained, the Vaffai who was unentered could not pretend to di- 
minilh the Yearly Rents falling under the Decreet, by deducing the 
Annualrents of the Sums he had given out for Improvement : No more 
then can he now pretend to offer the Rent of thefe Lands with Dedu- 
ction of the Improvements, as a Compofition to the Superior, ido. The 
^Dominium dire&um £j? utile, are convertible Terms, and as far as the 
Latter goes while the Vaffai is Entitled to it, fo far goes the former, when 
the Superior comes to claim by that Right. And fo, if Improvements 
were made by Tenants, fcifr. of Ward-Lands, during the Exigence of 
the Ward, not only will the Rents as they increafe be due to the Supe- 
rior, but if they fhould the laft Year bf the Ward be Double of what they 
Wete at the Superior's Entry, the Relief will be due according to the 
Improvement as the Rents are the fubfequent Year ; and in general, ddi- 
ficatum folo cediti So that if the Superior has any Right at an to a Year's 
Rent, he muft have it at the Time it is payable ; for if upon Pretence 
ot Improvements we fhould look back, the lame Argument that would 
allow the Rate to be impofed 3 or 4 Years backward, might carry the 
Defender to the Rent that was payable out of the Land, when it was ori- 
ginally Feued out, which were very abfurd. pio. It is not tjie Purchafe 
that is the immediate Caufe of demanding the Year's Rent, but the Entry 
of the tiew Vaffai, and for the Superior's granting a new Charter, and 
fothe Superior cannot compel the Purchaser immediately to enter after 
the Purchafe, nor has he any Accefs to the Fie, but upon the Death of 
the former Vaffai ; and therefore the Year's Rent muft be due as the 
Rents are at the opening of the Fie, which in the prefent Cafe happened 
long after the Improvements were made. 4*0. If the Reverfe of the - 
. Cafe be confidered, that is, if the Rent of the Lands fhould for want of 
due-Improvement, tfc. decrefce, certainly the Superior could not claim 
what they were the Time of the Purchafe, but only the prefent Renr ; 
as was lately found betwixt the College of Glafgow and the Laird of DaU 
Kiel, where the Lords did not regard the old Rental, tho' inftrufted by 
Tack, but proceeded upon the Probation of the lattpr Rental* 

The Lords found the frefent Rental is the Rule ; hut re- 
mitted te the Ordinary to hear "Parties Ttocgratots i 
KQotGraUm.Ait.1 whether the Defender, who made the Improvements, 

fe VW* tnntU. $ being . n fbe Naturd T ^ e jp m h ^ lhhie f(fr a 

Tear's Rent, as the fame faid at bis Entry to the Ptf 

jejfiw* 

Gibfon, Clerk 
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DECISION 

C 28th July 171$. ] 



CXXXII. 



Sir Lawrence Mercer of /i/rf/V 5 and Mrs. 2&/«i Mercer his Lady^ 

■ Supplicants. 

.♦.•'• 

T Here being aRedu&ionand Improbation raifcd at the Inftance of 
Sir James ^Elphingffon, againft the Creditort of DumfermJhg^nd 
Certification re^dy to be Extra&ed againft Sir Lourance Mercer 
one of the faids Creditors, for not Produ&ion of a Charter following u- 
pon his Adjudication, and a Decreet of Mails and Duties thereon ; Upon 
Sir Lawrance his Application and offer tofhew to the Clerk of, the Pro- 
cefs the Book of the Chancery, where the faid Charter is Recorded, and 
alfo their own Book, where the faid Decreet of Mails and Duties is 
Regiftrate j And there being nd Anfwers given in for Sir fames Elphing*. 
(ion. 

The Loy % ds held } the faid Charter and Decreet "a* fro* 
Majjie for Ji<Be> duced, unlefstbe "Purfuer would infift on fomefpeciaL 

Reafons of Reduction and Improbation. 



Roberton, CUrh 



DECISION 

C 28th 3u\f 1715. 3 

The Earl of Leven^ 



CXXXIIL 



AGAINST • % > - 

Majbr Arnct. 

THE Earl having faifed a Procefs againft Major o4motj For Payment 
of a 120 \Jb. SterL contained in Two Holograph Miflives, the 
Major proponed a Defence of Prefcription, in regard that no Pro- 
Cefs was railed upon them within 10 Years. And the Purfuer having 
oAnfweredy That the Aft 1669, having Indeed introduced a Prefcription 
of fuch Writs, not being Purfued on within 20 Years ; yet it alfo Eftabli- 
ftied an Exception in thefe Words, Except the Purfuer offer to prove by 
the Defender** Oath, the veritjof the [aid I Holograph „*Bwds and MiJJive 
Letters, and Subfcriptions in Compt 'Books. And the Purfuer offered to 
prove in the Terms of the faid Exception, the Verity of the faid Miflive 
Letters by the Defender's Oath. And here the Queftion turning upon 
the Meaning of the faid Exception, and whether the Miflives in Quefti- 
on befo $u* prefcrived, that Ad ion cannot be thereupon fuftained, un- 
lets the Verity of the Debt,and that the fame is Retting, Owigg, unpaid, 
be proven by the Defender's Qath ? Or if it be fufficient to be jprovien by 
his Oath, that the faid Miflives are true Deeds, Holograph aha Sublfcrib-* 
cd by the Party? 

. Jt jwas aAUedged for thepefender, 19*0. That prefcription 6v it* >fe- 
tutf perimit Obligationem, fd that unleft the Purfuer Gtfuld make it ap* 
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pear by the Defender's Oath, that the Debt is Refting, the A&ion rauft 
Evanifli ; for feeing the Exception of Prefcription Piefuppofes the verity 
ot the Deed, the meaning of the Exception muft bej that it Prefcrives, 
unlefs Refting, Owing, be Proven, isc ido. By another Claufe in that 
Aft, 'tis Provided, That Merchant Accompts, Minifters Stipends, Mails 
and Duties, l$t. Prefcrive within five Years, unlefs Refting, Owing, be 
Proven by Oath: And by the Aft 1579, Servants Fees, Merchant Ac* 
compts, &c* are declared Prefcrjbable in 5 Years under the fame Excep- 
tion. So that the verity of the Debt, and not of the Deed, is to be un* 
derftood in the Exception of the faids A£b. 

vinfwered for the Purfuer, \mo. That omnhTrdfcriptio non ferimit 0- 
btigationcm, for then after running of any Prefcription, there could be 
no Proof by Writ or Oath of Party, feeing an extinft Obligation can af- 
ford no Aft ion : So that we muft Diftinguifh betwixt the long Prefcrip- 
tion of 40 Years, and fhort ones, quibus modus tantum probandi ferimitur. 
ado. Before the Aft i669,fuch Writs were Probative untill the long Pre- 
fcription, and muft ftill Subfift, except in fo far as Limited by that Aft. 
itio* Prefcription does not in all Cafes Acknowledge the verity of the 
Obligation, finceit may be opponed to a falfeas well as true Obligation. 
Ato. A Correftory Law muft be Explained, according to the genuine 
Meaning of the Words, which here mention only the Verity of the Writ, 
not the Debt. And as to the other Claufes in the Aft, and the Aft 1 579. 
m/infweredy That tbefe other Inftances widely differ from this, for they 
concern Debts not Conftitute by Writ, which Law prefumes the Credi- 
tor will not ly out of for any confiderable Time ; and therefore a Pre- 
fcription in fuch Cafes, is juftly Eftablifhed, after a certain Numberof 
Years, with this'Exception, unlefs the Purfuer prove Refting, Owing, by 
Writ or Oath, which is plainly Diftinft from the prefent Cafe. 

The Lords found it Relevant by the VefenderY Oath, U 
Elide the Vefence of Trefcripthn, that the Mi (Jives 
are true and Holograph, ana Subfcribei bj him. 

Mackenzie, Clerk. 
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DECISION CXXXIV. 

C 3od» 3*h> »7»5' 3 

The Creditors of Thomas Caldtrvnod) 

AG A I N.S T 

Bortbwick of Cruickflott. 

THomas Caldtrwoi a little before his Death, Difpones to his Spoufe 
1 feveralSums, which is Declared to be for the Security and better 
Payment of her Liferent Annuity, provided to her in her Contract of 
Marriage in the firft Place ; and for Payment of his juft and lawful Debt* 
in tht next place. 'Borthwtck of ^rmcJeftw after Thomas his Deceafe, 
Purfues the Rclid upon the Paffivc Titles, and flic is preferred in the 
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firft place by Vertue of her faid Difrjofition, but declared Accomptable 
to Cruickfton for the Refidue of the Subject* After this Interlocutor 
( upon which nothing was Extracted ) the other Creditors Applyed, And 

•Afledgcd, i mo. That Crmltftoun and they were upon an equal Foot as 
to the Condition of their Debts, all of them being only peribnal Credi r 
tors to the Defunct. 2</o. There was as yet no legal Diligence founded* 
On, on either Side* 

•Anjvoered for Crmkftoun, That he having raifed the firft Prbcels, is 
preferable to all the reft. 

Replied for the Creditors, That the raifing of the firft ProcefS, never 
was in any fuch Competition, found to be a Ground of Preference ; foe 
fuppofing the Creditors Interefts had not been produced till Cruikftoujk 
had ex traded a Decreet, and a multiply Poinding had brought all the 
reft into the Field, even in that Cafe Cruikftomt could not have been 
preferred to the other Creditors, who werejnot obliged to have compeared 
in his Decreet : Much lefs therefore can he be preferred, when the Mat- 
ter (lands yet only on the Footing of an Interlocutor, ido. Since the Re- 
lift's Difpofition is in General, in Favours of the Defunct's Creditors, they 
muft therefore be all preferred pari faff*, and the Relict decerned to de- 
nude In Favours of them all Pro r*ft»,anden"eiring to their respective Debts. 

DuPlied for Cruik/lvnt, That be having purfued the Relict to denude 
mi his Favours, and having obtained ImerlocutOT, ordaining 4ier to de- 
nude, tbe fame ought to be con fide red is a Step of Diligence On his Side, 
which ought to afford hrrh Preference; and that he was iaftari cafitzs if 
the Relict had been cotrfrrrrred Executrix tbhef : Husbantf, a«el*hathe 
had firft cited her . as Executrix after Six Moneths from the Defunct's' 
Deceafe; whereupon he would have 1>een {referable to' jtHe other Credi- 
tors, who had been more Remifs in their Diligence. , ,, 

TrtyUed for the Creditors, ami. That QruikflounH Action was not i 
Procefs againft the Relict to deirifde, hut 4 common Action on the paffive 
Titles againft her, as reprefentmg her Husband ; for tho' ihe was or- 
dained to denude in his favours, yet that wws not in Confequence of any 
Gonchifieara his Sura moos, he having ifimply Purfued her for Payment 
of bus Debt: So chat the Order m denude, was not the Effect of any Di- 
ligence a? his la&ancev aJo, By the Dtfnolkrion all the Creditors have, a 
jus quagfttmte the Subject, and .the UxAtSt burdened with .the Payment 
of their Debts, as iar as the Effects would >go, with a base Preference to 
her felf for her Liferent ; Therefore ao Creditor can obtain any fpecial 
Advantage to the Prejudice of the reft. And as to the Ordinance to de- 
nude in Cruik/lowfs Favours, That Interlocutor rauftiwceflarly be under? 
flood fa, as the Relict fiiouid-dcaude m his Favours, in BropoctJoo w his 
Debt pio. Where *ne*ftaMifl)ed Forms of Djljgence, knowa in Law, 
tre Kglofbed, Law makes no -Diftin&inn, but -brings, an All Creditors 
f*rifaffu.. New an Action ofConftiuttion againft a Repr e&mative, r is 
no Step of Diligence, tt^ntytendiqg'tocoafticusc the Debt, hut produ- 
cts no Jris in He, 4*0. Criukftoun's Cafe 4htefs from a Gredfoor Purfuing 
an Eiecuter within Six Months/, for that is introduced 'by .fascial Sia- 
tQtein ihfe Cafe where there is a Confirmation, And cannot be extended 
beyond the Cafcfpeciafly contained in the Statute. „ And it*s AbfurdUq 
%, thatbeeaufe he was the firft mover of an Action againft the Relict 
for conftitutiog bis Debt, he ought 10 be preferred t6 the other Creditors* 
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feeing her Right is founded upon a voluntar Conveyance.of the Defun& ; 
and not upon a Confirmation. 

. The Lords found Cruickftoun f referable for bis Expences, 
Hay fortheCre-7 as the Ordinary fbould modify the fame, to be paid out 

whole Creditors come in pari paflTu. Gibfon, Clerk. 

DECISION CXXXV. 

t 30th y«.(r 171?. j 
John < DouglafS) 

AGAINST 

Cochran of Qchiltric. 

Itf this Aft ion, (wherein a Decifion is already niarked the 1 jth In- 
ftant) a new Defence being this Day proponed, viz. That the Pur- 
fuer had not yet proven Ochiltrieh accepting a Difpofition, after con- 
trading of the Debt ; the Purfuer demanded, That Ocbiltrie fhould be 
obliged to deny or affirm the fame in the Terms of the A£t of Sederunt. 
•Anfwered for the Defender, That the Aft of Sederunt muft be fd in- 
terpreted, that Parties who are abfent, fas Ocbiltrie is) muft not inftantly 
be concluded either in Denial or Acknowledgment ; but the Procurators 
muft have a due Time to acauaint their Clients for a Warrant, either to 
acknowledge or deny the Fact:. 

jwc* JM»T T *J *"**. T^UfsheUti* Defender as Ctofefc on 
t*. Alter Bofmti. 5 tbe receiving a Difpofition after contracting the Deli. 

Gibfon, Clerk. 

DECISION CXXXVL 

Andrew tWReacfy, 

AGAINST 

Matthew Crawford. 

ANdrew M'Readj having a Bill upon Matthew Crawfitrd, payable u£* 
<** on Sight ; but neglecting to Proteft the fame within the 6 Months, 
' he thereafter Protefts and Regiftrates : Which being Suspended, it was 
alledged for the Sufpender at Difcufling, That the Proteft and Regiftra- 
tion being unwarrantable, as being without the 6 Months, the Letters 
behoved to be fimpliciter Sufoended ; referving A&ion Via drdinaria for 
Payment as accords. And this, becaufe a Bill fo Negotiate, can neither 
be the Ground of a Charge nor a Libel. 

*A»fwercd for the Charger, That he was witling to turn the Charge 
into a Libel, which cannot be refufed : For tho' the Charge be unwar- 
rantable, yet the Ground of Aftion remains; and is loon as it is turned 
into a Libel, the Parties are in. an ordinary Ad ion, & frufhra fit per 
plura, &fc. And this has. been always admitted,' tho' a Decreet were 
never fo abfurd, and proceeded even without Citation of the Party, &fa 
which is ftill allowed ad abbreviandas Htes 

Mr, we .,. ■> The Lords turned the Decreet charted on to a Libel, sni 

M'DouaB for the.? - , - T „.. P + .,*, * 

Charger. ^/*«r~ £ found no Necejfity of a new label. 

Gibfon, Clerks 
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X]6e foregoing Deci/ions. 



ABJURATION OATH.] 
A Perfon having bought the Clerk- 
ftrip of a Regality Court, 'twas 
found, That theBaillie his refuting 
thereafter to take the Oath of Abju- 
ration, whereby Hie Court became 
vacant, did not bind him to refound any Part of 
the Price. 23d June 1715, Muirbtad againft 
Lord Colvil. 

ACT OF SEDERUNT.] ThePro- 
cniatorsof a Patty abfent, not allowed any Time 
to procure from their Conftiraent, a Warrant to 
acknowledge or deny a Fact, in the Terms of 
the AS of Sederunt; but obliged to one or other 
of the Two mftanter. 30th July 1715, John 
DoztfUfs againft Cocbran of Ocbiltry, 

ADJUDICATION.] A Man, with 
Content of his Wife* who was Infeft in a Life- 
rent, granting a Heritable Bond on his Lands ; 
found, That after his Death there could be no 
Mails and Duties upon the Adjudication, founded 
on the perfonil Obligement in the Bond granted 
by the Wife Jiante Matrimonio : But found, That 
Che Heritable Bond was a good Title for poind- 
ing the Ground for bygone Rents, and in Time co* 
ming.iith June 1715, Shearers againft Janet Ker. 
AL I ME N T.j A Lady and her fecond 
Husband having alfigned to a third Party in 
Truft, her former Jointure, as an Aliment for 
her, during her Husband's Abfence,' which ne- 
verthelefi he afterwards rerockedt as being a 
Donatio inter Vtrum tf Uxorem? 'twas found, 
That (he bad Right to all Annuities due proceed- 
ing the Revocation! and till it was founded on, 
thefe Sums being app«ppriate( as* id is; and the 
Revocation found not to exclude the Lady, in fo 
far as concerned a futtable Aliment^ fince it was 
*-rade ufe of* and in Time coming, during their 
leparate Abode. 9th February 1715, Gordon 
againft Gordon. Vide, Trufl A Sum be- 
ing appropriate by the Privy-Council for a Wife's 
Aliment, her Husband having deferred her, and 
thereafter returning, yet it was found, That the 
Sam was not affeflable by the Husband's Credi- 



tors. i6*th December 1715, SpruH againft The' 
Duke of Dougjafi. — — — A Major, even with- 
out PafHon, found liable to 'pay for bis Aliment. 
to a Perfon who ufuallly Alimented for Money, 
23d Jane iji%,Forret againft the Reprefentatives 

of QtrJ}riiri. A Liferent rix found bound to 

Aliment the Fiar, tho' thereby the Liferent (be- 
ing final]) wa* exhaufted. 12th ffulj 1715, c.u- 
ningbam againft Dame Margaret Warn fay. — ■ - 
An Heir granting Bonds of Prorrnon to his 

?ounger Brctheren, found obliged Co Aliment 
hem in the Interim: 23d July 1715, Children 
btKnapernie againft Their eldeft Brother. 

ASSIGNATION,] Being granted for 
Security aod Relief, the Afhgney Cat the InftanCe 
of another Creditor of the Cedent; was decerned 
to Exhibit fuch Inftructions of the Particulars 
aifigned, as came to his Hands, or hotdCompt 
therefore. 17th June 1715, Nieolfoa againft 
Sir James Sharp, * 

B, 

BACKBOND.] A Troftee.in a Difpo- 
fition to Lands (in order to fell then) J having 
given Backbond to hold Compt to the Difponer 
for the Price; in a Competition betwixt the 
Truftce's Creditors, and thofc of the Difponer, 
the Latter were preferred,' tho' the Difponer was 
never Infeft. 14th' July 171^ Burgh of Fm- 
tnontb againft Forbes of BaUogie. 

BANKRUPT.] In a Competition be- 
ftfixt two Creditors at a Perfon Inlblven^found, 
That Inlblvency of the common Debitor,' with 
Horning and Denunciation againft him, was not 
relevant"?- ./i to give the Ufer of the Diligence 
the Benefit of the laft Claufeof theAft 1621, 
without Participation of the Fraud, by the Cre- 
ditors receiving Payment from the common De- 
bitor? 7th June 171$, T-midie againlt Din, 

BATTERY.] Beating a Burger's during 
a Pr'ocefs againft the Town, found not fufheient 
- Bo infer the Penalty of the Aft of Parliament, a- 
nent Batterf during the Dependence of a Froctfi. 
19th January 1715, Town of feeble? againft Crin- 
giltit Younger. 

Zz BILL 
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BII^L OF EXCHANGE.] Found 
duly Negotiated by a Merchant, tho' it was only 
Proteftld the 4th Day aftet it fell doe, and not 
proferfed back to the Drawer, ift February 1715, 
f&ftflon againft Murray.* »' ■ * A bill not being 
Protefted againft the Accepter, nor Diligence 
done thereon for Payment during 5 Years \ it. 
was found, That the Indorfer was only to be con- 
lidered as a common Affigney* 18th February 
17154 Murray againft Grierfon. 1 ' A Bill 
not being for Moneys but a &/t Bill, and not 
Protefted, nor Diligence done thereon for five 
Years and fome Months, the tndorfee was fcund 
only to be considered as a common Affigney. 19th 
February 17^, William Douglafs againft Colonel 
Enkine. A Bill pre fumed to have been 

for* Value received, from the Perfbn to whom it 
was payable. 2 2d July 1715, Ker againft Brown. 

BLANK WRIT.] A Translation to a 
Bond being taken by one of a Company of Mer- 
chants Blank, and (b found among his Papers 
alter his Deceafe, was neverthelefs round to have 
been purchafed with the Money oi them all* 
18th November 1714, Irvine againft Cbarte- 
m. ' ' An Affignation' Blank in the Affig- 
ney *s Name, being in a Perfon'* Cuftody* and he 
transferring the fame, but letting it ftill remain 
Blank, and having himfetf neverthelefs uplifted 
the Sum affigned ; 'twas found, That the Tran- 
flation did inftruft the Affignation to . have be- 
longed to him* and therefore to the Perfon in 
whofe Favoni| he made the Tranflation, and that 
he could not warnfntably uplift the Money him- 
felf. 16th June 1715, Lord Alexander Ha/ againft 
Inglit. 

BONA FIDES.2 Payment ptefumed to 
have been made Bona Fide, tho* made by a Vint- 
ner tea Wine Merchant, by Order of a Couper, 
who had bought the Wine, not from that 
Merchant* but from others* 14th January 1715, 
EccHi and Craigte againft JUbertou. 

BONA FIDEI FQSSZSSQFL^YmxA, 
That a Lady's IntroraifSons with the Rents of her 
deceaft Husband's Lands, for Aliment and Edu- 
cation of the apparent Meir, were Bona Fide, till 
fife was interrupted by a Citation, in an Acti- 
on of Mails and Duties againft the Tenants, at 
the Inftance of an Ad judger. 19th July 1715, 
Miln againft Lady Galraw. 

BOND OF CORROBORATI- 
O N.3 The Granter of fuch a Bond found not 
to be in the Terms of the Aft of Parliament 
1695, anent the Seven Years Prefcription ot Cau- 
tion ry» 9th February 17 15 1 Rutherford againft 

069*4 x 

BOND OF PROVISION.] Tho* 
, it bear (fecluding Afftgnks ) when granted t 
Daughter, yet foe was found not to be then 
. precluded, from affigning the fame to her Hus- 
band, in a Contraft of Marriage. 17th Decern- 
.for. 1 714, Sttacban againft Dunbar* 
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A common Debitor being infolvent the Time of 
hit making a Bond of Provision to his Daughter, 
other Creditors were preferred before the faid 
Bond. 10th February 17159 Lakd Blackbarony 
againft Lord Pitmedden. 

BURGAGE LANDS.] Vide Cowr- 
tefy. 

B Y-L A W SO Vide Deacon-Cenveencr. 
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CAUTIONER.] A Party being Can- 
tioner for another, and having wrote to 
the Creditor a Letter after the Term of Pay- 
ment, craving Delay* and prortrifmg ponflual 
Payment at a Day ; it was found, That the 7 
Yeart Prefcription by the Aft 169^ doth in this 
Cafe run, hot from the Date of the Bond, bat 
from the Date of the Letter. 19th January 1715, 
Gordon againft Sir Archibald CamfbeU.- 
Found, That the Aft 1695, anent the 7 Yean 
Prefcription of Cautionty* ftatutes only in the 
Cafe wfcere Sums fall due, for which Diligence 
could be ufed within 7 Yean. 4th February 171^. 

Bortbwick againft Crawford and Boid. a 

Cautioner having paid the Debt, in a Compett. 
tion betwixt him and the Dona tor to the prin- 
cipal Debtors Baftardy, the Penalty of the Bood 
was reftricted to the Sum really paid out by the 
Cautioner to the Creditor. 22d February 1715, 
Bowlis againft Sir John Jobnfion. 

CAUTIONERS IN SUSPEN- 
S I O N S.] Found not to fall under the Aft 
i$95, anent the 7 Years Prefcription* 4th ft* 
bruary 1713, Hope againft Fouliu 

CIRCUMVENTION.] \Perfon 
being wreak in Judgment, but neither Funousnor 
fatuous, granting general Difpofttions, (tho* with 
feveral Refervations in his own Firourtj the 
Writs were reduced unon divers Fa<h and Qua- 
lifications prow ift February 1^15, Grtiam 
againft Blair. 

CLAUSE IltftttANtj AClaufe 
Irritant in a Contraff, not being Penal, and 
being incurred; fcwaifonnd, That it took. Place 
even without Declarator* 14th December 1714,' 
Dundafi againft Murrayt\ and 21ft January 1715, 
Inter eofdem* 

COMPENSATION*] A Relifl being 
Executrix to her Husband, and Tutrix tefta- 
mentat to her Son, after Marriage to a feoood 
Husband, charging the Fafior for byaone Annu- 
ities doe by Decteets, altno by Receipts prodi- 
ced (he appeared to be Debitor* yet the tompen- 
tation was repelled, as being att illiquid Sum, 
which cannot compenfe a Liquid* 9th Febr. 1715, 
Gordon againft Gordon. Vide Aliment* Vide 
Truft. 

COMPETENT AND OMtt 
T E D.] Several Reafon* of a Sufpenfion re- 
pelled, as being Competent and Omitted. Vide 
the Decifion it fcif. 19th, 7Wm79$, Dame 
Barbarf Jafrey againft Scot of Brotbertom 

COMPETITION.} APerfan granting 
Wadfet with Reverfion* nbc only with Refpett 
to the Sums then due, bat all Sums that thereafter 
might be due* or whereto the Creditor or his 
Heirs might thereafter have Right ; 'twas found 
neverthelefs, That this Right was not preferable 
for Debts, w^ph were net in the Creditors Per. 
fon the Time that feme other Creditors their In- 
feftments were nude Publick. 19th January 
1715, M'DouaU and Sttvenfon againft Sir John 
Rutherford* A Creditor having Adjudg- , 



ed, and alfo having a Difpofitfen to feveral Debts, 
tf*. from the common Debitor j 'twas found in a 
Competition with another Creditor^the Ground 
of whofe Debt was meerly Lucrative) That he 

behoved 
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behoved to Corript for fuch of the Debts in the 

. Difpofition, whereof the inftruftions came to his 

or his Predeceflbr's Hands, to extinguish his Ad* 

judication* 17th February 171*5, Nitolfimfftinft 

Sir James Sharp.- ' ■ Creditors Arrefting in 

Tenants Hands, and .purfuing Furthcoming a- 

gain ft them and the Matters Chamberlain, who, 

notwithftanding the Arreffment, had uplifted 

the Sams, and a Faftor conftitute by the Lords 

at the lnftance of other Creditors, infilling not 

only for the current fctenfe, but for Bygones, to 

which alfo -his Commiffion entitled lura : The 

Arrefters wtre preferred to the Lords Factor. 

2 2d February 171^, GeUie againft Creditors of 

Mont musk* Vide Bankrupt, Vide Preference, 

COMPT-BOO 1L] The Title -of a ge- 
neral Affigney to a Compt-Book, tho' not Con- 
firmed, was fuftained, he Confirming before 
£xtra#. 13th' July 1715; bou&Ufs againft 
Cochran* 

COMPRISING.] A Comprifing being 
reftritfed by Contraft to a lefler Sum* and there 
being a pofterior Contrail atfo, whereby Part of 
the Lands are Wadfet, redeemable for the Sums 
iu the Comprifing, and Pofleflion conforin* both 
Contrails being within the Legal ; And a Perfdh 
having purchafed the Comprifing for the Sum in 
the Wadfet, and not for a Sum equivalent to the 
coroprifed Lands ; 'twas found, That tht Com- 
prifing was ftill redeemable. 21 ft June 1715, 
Sir George Jnues* tfo againft Chalmers. 

COtfTEMpt OF AUtHORt- 
T Yf| A Party was Fined for continuing to build 

* Mill, after a Sufpenfion intimate ; and the Go- 
ing ofthe MiH was flopped for a Time, till the 
principal Caufe Ihould be difcuff; 26th January 
1 7M, Ertrpm againft Vifcounteft of Kenmure. 

CONTRACT OF MARRIAGE.] 
In a Competition betwixt the Daughter of a fint 
Marriage and the ftelift of a Second, who both 
of them had Adjudged the Defuna's Lands; the 
Firft for her Proviflon in her Mother's Contraft 
pf Marriage* and the Other for her own Liferent 
Prof ifiofis in her Contrail ; and (he having alfo 
gotten fome other Rights fron? her Husband flante 

• M*&i9*uu*> (was found, That thefc pofterior 
Deeds were imputable in Payment of what (he 
Adjudged for, unlets (be could inftruft a feparate 
Orterotfs Caufe* *do. The firft Contract, tho J 
Poft-ntiptifll, was touwj Irrevocable, and vet that 
the Husband being Fiar. might do rational Deeds. 
And 3*** That the Liferent Provision in the fe- 
cond Contraft was a rational Deed. 1 2th Novem- 
Ser 1714, Blair agaipft Hamilton. ■ ■ A 
Wife being Minor* and having in a Poft-nuptiai 
Contract difponed her Heritage to the Husband 
and herfeif in conjunct Fie and Liferent, and re- 
tocking after his Death* *nd difponing theSubjefl 
tb a *d Hrfsftahd ; In Competition fctwixt him 
and the firft Husband's Creditors, 'twas found, 

. That the firft Husband was Fiar by Conception 
Of the firft Central ; but Minority and Lefion 
wete'ftiftained. unlets the firft Husband's Cre- 
ditors Wo*Uo% to prove, that he had a Stock 
the Time of the Coot raft, for fecuring the Wife 
in a Liferent, tho* afterwards his Mczt\$ failed. 

k Modern Dk f GrecnbW and Other*, againft St* 
art. ■ ■■ A^Wife being provided in her Con- 
traft to the Half of the tree Gear at the Husband's 
Death, and he ha viDg difponed to 3d Far ties an 



Heritable Bond, but with Liberty to alter; and 
thereafter having alfo innovate the Debt, and ta- 
ken a perfonal Bond for the Sum, which alfo he 
Ibdorfed (like a Bill of Exchange; to the (aid 3d 
Parfy* 'twas found, That the new Bond being 
Moveable* and granted to the Defunft in his own 
Lifetime, and not habiiy tranfmitted to the faid 
3d Party for an Onerous Caufe, fell under the 
Divifion, conform to the Claufe in the Contraft 
of Marriage ; and that the Relifl had Right to 
the Half of the Sums contained in the laid Bond* 
nth June 1715, Farqubar againft Hunters. 

CONTRAVENTION OF WAR 
ft A N D I C £ j A Party bfing bound in Wa." 
randice againft an Infeftmcnt of a Perfon Nomi* 
• natim \ and it not appearing thereafter, that ever 
fuch a Perfon or fuch an Infcftinent there was. 
but that there was one at anotterParty'sInftance 
not purged, the Warrandice was found not to be 
incurred. 2d February 171 5, Ogilvy againft 

Corroboration^ ABondof 

Corroboration being granted, and delivered bv 
a 3d Party to a Cr&itor, and lie feme Davs 
thereafter returning it, as jjot being pfeafed 
therewith, it was found, that the Creditor mfeht 
make ufe of this Bond, of repudiate the fame at 
W^feafure. id FAruarf 1715, Grunl agtfnft" 

C O U R T fe S Y. j Not found due in Bur- 
Eark *"* 1715j G °" b * agaiaft 

C k E d I TOR SO A Pathet having gran- 
ted a genera Difpofition to his only Son? and 
thereafter paying a Debtas Cautioner for another 
Perfon, and taking Affignation thereto in his own 
Name, and thereon adjudging the principal De- 
bitors F.ftate ; in a Competition betwixt the 

£-^ lt £f/ ? c Pat £ er * nd thofe of d* Son, for 
this Subjetf ; it was found relevant to prefer the 

Son's Creditors, tha* the debt was prid o„tc* 
Orbtfton Elder and Younger Competing. 

ftandingthe Aft 1696, anent 10 Yean Prefcrip* 
tionof Tutor or Curators AocompL^et a Curator^ 
thoMoi« after Majority, and aferthe foY«5 
were_elapfcd, cannot purfue^br a Debt fonnerlv 
due by the Mint, ante reddit* Baticnes; from 
the Preemption, That Intm babct. 9 th December 
1714, BatUic againft The Laird of Ltmingm* 

D. 

DEACON'CONVEENER. 1 
Found, That the Oonveener and the other 
Deacons in a Burgh, have no Power to Hold or 
Fence Courts; but yet that they have Right to 
make By-Laws for regulating their ow» Coifo* 
rations; 17th June 1715, Magiftratesr of Mer. 
aeen againft The Deacon-Conveener and Others. 
DEAN OF G I L D.1 In a Competition 
betwixt real prior Creditors of the Deftinft, and 
a 2d Husband of theReHft Liferentrix of Houfes- 
who was in Poffeffion, and had alfo Adjudged for 
Exfencfes of Reparations, altow'd him by the 
Dean of Gild's Decreet ; it was found, That his 
Intromiffions were imputable in the firft Place 
bi Satitfaaion ofthe faid Decreet, and Adjudica- 
tion following thereupon. 1 9 th November 1 7 14, 
^bearers againft Fleming* 
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DISCUSSING.] A Creditor purfuing 
an Heir-male before the Heir of Line, the Lords - 
fuRained the Condefcendance on an Eftate to 
which the Heir of Line might fucceed ; it having 
been objeaed, That the Benefit of Difgiffing 
only took Place, where the Heir-male could 
condefcend on foch an Eftate. 25th January 
1715, AUan againft The Earl of Lauderdale. 

DISTRESS.] A Purchafer being allowed 
to retain Part of the Pricey till an Infeftment 
were purged, is now, after running ot the long 
Prefcription, found liable to pay up theBallance, 
upon his getting a Difcharge with abfolute War- 
randice, and CaVion to be relieved of that In- 
feftment) and the*Cautionry to fubfift for id 
Years, fin cafe there (hould be no Diftrefs within 
that Time) from the Date of Payment. 22d Fe- 
btuary 17159 Marjoribanks agaioft The Laird of 
Dirlton. 

E. 

ENTRY.] A Vaflkl being bound by his 
Charter to double the Rent prim* Anno 
Introitus ; 'twas found, That this Double was not 
over and above the ordinary Year's Rent, fince 
that would be properly a Triple. 23d June 1715, 
Symfon againft The Laird of TlBiboB. 
♦ E X E C U T O R.] The Executor of a Life- 
lenter preferred to the bygone Rents of the Life- 
rented Lands, tbo'it did not yet appear that 
there were no Debts refting by the Defunft \ . in 
which Cafe the Heir, (who compeared for his In- 
tereft) would be \iMeinfubfidsum.22d July 1715, 
Home, 13c. againft Trotter and Sir Robert Home* 

EXECUTION,] A Bond being granted 
by the Officers of a Regiment, and the fame af- 
fig'ned to another Man, the Execution of the 
Intimation thereof attheMercat Crofsof Edin- 
burgh, fier and Shore of Lehb 9 was fujlained *, 
notwithftanding that, imo. The Bond referred 
to in the Intimation, is therein (aid to be granted 
by the Officers of the Foot Guards; whereas 
they belonged to another Regiment. 2do. Not- 
withftanding the Bond carried the Colonel's 
Name as one of the OWigants, who neverthelefi 
did not fubferibe. %tio. Tho' all the Officers 
were mentioned in the Execution of Intimation, 
as bound ; whereas 7 only fubfcribed the Bond. 
ajto. Notwithftanding the Sum, as mentioned hi 
the Execution of Intimation, was greater than 
the Sum in the Bond affigned. 5*0. Notwith- 
ftanding the Designation of the Sum was not in 
the Intimation, conform to each particular Offi- 
cer's Debt, as mentioned in the Bond affign- 
ed, " ' ■ "' yet the (aid Ejflcution of Intimation 
was found Null, in regard it did not bear Pro- 
duftion of the Affignation intimated. 10th No- 
vember 1714, Sir Robett Forbes againft Commif- 
fioners of Equivalent, and Watfon. 

EXHIBITION.] Found, That a Sub- 
JHtute in a Taiflie may inlift againft the Granter 
for Exhibition thereof; but referring all Defences 
againft Regiftration, or to any other Legal Effeft, 
as accords. s 25 th, Jan. 171 5, Houfton Younger, 
againft Sir John Scbavp. 

EXHIBITION AD DELIBE- 
RANDI! AfJ In an Exhibition ad Deliberan- 
dum, found, That the Defender, tho' not in 
(amilia defunBi, ought to Exhibit all Writs in 
his Hands* whether Infeftment had followed 



thereon, or not, 30th June 1715, Spark againft 
Barclay. 

EXPENCES OF PLEA-] APer- • 

fon having accepted a Bill for a Quantity of Salt, 
and drawn a Money Bill for the Value thereof, 
payable to a 3d Party, the Accepter of the Money 
Bill^aving alfo paid the fame upon Diftrefs, and 
charging for the Salt Bill ; after difcuffing of a 
Sufpenfion, where the Letters were found orderly- 
proceeded, it was found, (upon Application for 
Expences) That the Sufpender was liable for the 
Annualrent of the Money Bill accepted by the 
Charger, from the Time he paid the fame; and 
that in Lieu both of Damages a/id Expences. 9th 
December 1714, Lefly againft Robert/on. ' 
One of many Creditors purfuing the common De- 
bitor's Kelift, (as having got a Difpofition from 
her Husband on Truft for Payment of his Debts; 
and recovering Sentence againft Jicr, but nothing 
thereon Extracted ; 'twas found, That the other 
Creditors thereafter compearing, the faid firft 
Creditor was preferable for his Expences, to be 
paid out of the firft and readieft of the Subjeft ; 
but that the whole Creditors (hould come in pari 
pajfu. 30th July 1715, Creditors of Calderwood 
againft Bortbwick. 

R 

FACTOR.] A Perfon being conftitute, by 
one going Aoroad, Faftor to uplift Rents of 
Uoufes for Payment of Creditors, which Fafiory 
was to continue only for 13 Years; and the 
Granter having alfo before his Departure TaiHieot 
the laid Houfes, and allowed a Fafior Fee to the 
Factor : After many Year?, f the Granter being 
dead) upon Application made by the Heirs of 
Entail, and their prefenting another Fader who 
was to ferve Qratis> the prefent Fadoi's Salary 
was flopped, but he aDow'd to continue his Po£ 
feffion, upon his finding Caution to Compt to all 
Parties having Intereft, and to do Diligence ; and 
in cafe of his Refulal, a Faftor ordained to be 
Nominate in common Form. 17th December 1714, 
Drummond and Learmont againft Sinclair. Vide 
16th June 1715, HiUow againft MaxweL 

FACTOR FEE.] Found, That a Cham- 
berlain's Salary or Fee due for his Service pro- 
ceeding the lair 3 Years before Citation in a Pro* 
cefs for recovering them,do Prefcrive quoad modum 
probands, otherwife than «by Writ, or Oath of' 
Party. 3d December 1 7 14, Baillie Smith** Relift 
and Children againft The Earl of Whaon* 
A Salary allow'd to a Party for affifting a Perfon 
of Quality's Brother in managing the Eftate lu- 
ringhis Lordlhip's Abfence out of the Country, 
tho' the (aid Under*manager had no Commiffion ; 
but no Salary was allow'd him for his Management 
after that 2d Brother's Deceafe, even for his Ser- 
vice after the Matter's Return, having never in 
all that Time got a Commiffiou. Sth February 
1715, Inter eofdem. 

FRAUD.] Found, That a Man's being 
induced by Fraud to fell Wares to one who was 
Bankrupt, was relevant to reduce the Sale. 1 8th 
January 1715, Main againft Maxwell 
Item, That the Buyer having granted a general 
Difpofition to his Creditors prior to the Sale, was * 
a fuificient Inftruftion of the Fraud. Modem Die, 

Inter eofdem. _ ■ ■ Found, That when a 

Party 
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Party fraudulently induces another to fell to him, 
When he knew himfelf Lapfu ; and when a Cre- 
ditor of the Bankrupt arrcfts in a third Party's 
Hands, the Fraud is under ftogd to be in Hem, 
and not in Ferfinam only of the Bankrupt; and 
that fuch a Creditor is not in the Cafe of third 
Parties purchafing on Payment of a Price. 4th 
February 1 715, Inter eofdem* A Bankrupt, 

before his Infolvency was known, having contract- 
ed a Jointure Jo his Son's Spoufe ; upon Applica- 
tion of his Creditors after his Breaking, the Lords 
refufed to reft rift the Jointure, and found her 
Provifion onerous and fuitable \ her Tocher ha : 
ying been 8000 Merks, and the Jointure 2000, 
reftricled alfo to 100 Lib. Sterling in cafe of Chil- 
dren of the Marriage. 17th February ^^Cre- 
ditors of Mr. John fikn\ief againft Doftor Menyts 
and his Lady. 

H. 

HE R E Z E L t>.] Found, That there is 
no Herezeld due by a Feuar, butonly hy 
Tenants. 23d June 1715, Symfon againft i£*- 
Uday. 

HOLOGRAPH WRITQ Ahold- 
graph Writ having run tte Courfe of the 20 Years 
Prefcription, 'twas found, That when purfued 
ijpon thereafter, not the Verity of the Debt, but 
only of the Deed, and the Truth of the Subfcrip- 
tion, was probable by the Defender's Oath. 28th 
?»3s ill 1 ** £*ri °f. Levin againft ArnQt. 

HOMOLOGATION.] A Nullity 
being froppned againft a Bond, yet the Lords 
fu Rained the Ads of Homologation by Payment 
of the Annualfent£ and the Half .of Che principal 
Sum,* and by raifing Sufpenfion for thfc reft, and 
founding upon Reafons for further Piment, tq 
ftpport the Bond as a valid and probaw^Writ. 
tjth February 1715, Sinclair againft Sinclair, 

N 1: 

IMPROBATiQN3 In an Itaprobatioi* 
Ofler being made by one of the Parties called, 
to (how the Place in the Records where the Writs 
called for from him were infert, and no Anfwers 
made for the other Side, the (aids Writs were 
holden as produced) unlefs the Purfuer would 
Infift on fpecial Reafons of Reduction andtmpro- 
bation. 28th July 1715, Sir Lawrence Mercer 
Supplicant. 
- IMPROVEMENTS.] AVaflal whohad 
greatly improVen his Feu Lands, being to pay h$ 
Entry, 'twas found, That the prefent Rental (not 
that which was when the Purchafe was made) 
was the Rule. 27th July 171;, Guternators of 
HtnDft's Hofoital againft Hepburn of Bearford. 

.INFERIOR JUDGE,] Found un- 
warrantable in an Inferior Judge, to r«ufe a Sift 
of Advocation, tho? prefented only in the After* 
noon of the lift Day of his Seffion, the Judge 
and Clerk being officiating ; but the Sifts being 
expired before the Judge his fubfefibing the Sen- 
tences, found fufikient to free him from any other 
Penalty, than the Expenses of the Complaint. 
$ift January 171$, Coupdr agtfnft Ttie Sheriff- 
Depute of Fertb. . • , 

f N H I B I T I O N.J Found tfjilft beqtufp 
the Sommow whereupon it was fotijaded^ was not 



execute the Time of raifing the Inhibition. 22d 
November 1714, Creditors of RpfibiH againft 
Creditors ot r Tbomfon. Found Null, be* 

caufe the Execution thereof at the Pier and $hore 
of Leitby did not bear 3 Oyeflesi nor publick 
Reading thereof, 22d February 1715, Sir John 
Clark againft Frejion. As alio, another 

Nullity fiiftained, vt\. That the Execution at the 
Mercat Crofs of Edinbur^b, was not Marked and 
Signed by the Clerk, id the Terms of 1 19 AQ % 
Pari. 7. Ja. VI. Podem Die> Inter eofdcmi 

I N T I MAT I O N.l Vide Execution. • , 

INSTRUMENT./) A Party who was 
bound to deliver up a Writ, being required 
thereto under Form of Inftrunent ; but the No- 
tar and ipftrumentary Witneffes being dead,, ic 
was found, That the Inftrument (after a long 
Traft of Years, but within Prefcription) was not 
probative. of it fel£ unlefi it were Adminiculate 
by feme Document, or other Probation. 24th 
June 1 71 5, Glafs againft Stuart. 

INTROMISSION.] A Crediton 
found accountable for Intromifizons from a certain' 
Term, ad bune effeSum, only for extinguifhiag 
his Rights, but not for Repetition of Superintro* 
millions. 21ft January 1715, Colonel Erskinc 
againft Sir George Hamilton. 
. INTRUSION.] An Aaion of Intra- 
fion found to prefcrive as to the violent Profits, 
not beiug in tented within 3 Years, tho' a fummac 
Complaint was exhibit and infifted in before the 
Lords, againft the Defender, fbortly after the 
Faft. 17th February 1715, Sir Archibald Sinclair 
againft Marquis of Annandalc. 

JOINTURE.] Found, That a Poft-, 
liuptial Bond of Provifion to a Wife, tho' lying 
by the Granter the Time of his Deceafe was noc 
revokable, except in fo far as it exceeded a com- 
petent Provifion. . 1 8th February 1715, Lord and 
Lady Lindptis, againft Sir James Stuart. 

JUS MAR IT I.] Found, That a Fathec 
ipay qualify a Right to Jus Daughter granted dn- 
ring her Marriage, to the Exdufion of the Jm 
Ij/laritiy thb/ by her Cohtraft of Marriage (he wai ' 
to be a Bairn in the Houfe. 4th February 171c- 
Brown againft Pyle. 7 

.JUSTICE OF PEACE.] Found,, 
1 mo. That 3, and not 2, are a Quorum. 2d#. 
That except in cafe of Violenoe or Breach of the 
Peace, they cannot hold a Court in Cbrifimafi 
Vacance. itio. That when a Shire is divided 
into Part$, they may proceed, tho' either of the 
Parties live in diftipft DiftriOs of the Shire : But 
found, That tho' any of thefe 3 Particulars be; 
tranfgrefled, yet the Error gives no Foundation 
for Damages againft them. 410. Found, Thai: 
in cafe ot Intrufion, or the like purfued before 
tbcm, the Purfuer's Title needs not be Libelled, 
but that his PofTeffion ought to be proven, before 
the Tuftices can pronounce Sentence. : jto. That 
Defenders before them ought to have a competent 
Time to Anfweic, according as the Exigence of 
the Matter requires, and ADowance of a Procu- 
rator to compear. • 6to. Thatjuftices may fum- 
marly Imprifon, when the Caufe. requires, till 
Payment of the Fine. 9th November 1 714, The 
Laird <$FuUaHon>Vc. againft. The Earl of Kih 
marnochy Gfc, An unwarrantable Decreet 

being pronounced by thejuftices, they were ne- 
verthcle^ affoillicd from Damage^ but the Plain* 
"" jftaa tiff 
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tiff found liable for the fame, as an Improbm liti- 
gator. 19th February 17 15, Inter eofdcm. i 
Found, That a Warrant granted by a Tuftice of 
Peace, for imprifoning a married Wife for a Civil 
Debt, was Illegal ; and therefore that he was li- 
able in Expencesand Damages. 18th February 
1715, Fitcairn againft Deans and Freflon. 



L. 



•i< 
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ESI Otf.] See Minority. • 

LIS ALIBI FEND ENS.'} The 

dilatory Defence of Lis alibi pendens fuitained, 
only becaufe the Purfuer had compeared in ano- 
ther Court, where the Defender was purfued by 
another Competitor for theSubjeft; and barely 
alledged, That the Matter flood under Arbitra- 
tion betwixt him and the Defender, aift Jul} 
1715, William Gordon againft William EBiot. 

M. 

MANSE.] Found, That a Minifter's pro- 
Ving his and his Predeceffor's Poffeffion, and their 
being in Ufe to receive from the Pariih a Sum of 
Money for Houfe-Rent, in lieu of his Manfe, 
(tho* \\e produced no other Title) did fiibjefi the 
Parifh in a Payment thereof for Bygones, and. in 
Time coming; 2 2d January 1715, Fergafon 
againft The Town of Aberbrotbock. , k 

MINORS.] Found, That a Minor's Stock, 
tho' never fo fmall, cannot be diminifhed for his 
Aliment by the Cu rator. 28th June 1715, Dun- 
eanfon againft Duncanfon.z—— Found, That a 
Curator may imploy the Minor's Stock, in joining 
him with a Perfon held and repute of Knowledge 
and Reputation in that Trade, whatever the 
Event prove; Eodem Die 9 Inter eofdcm. 

MINORITY AND LESION.] 
A Wife having revoked a Deed in Favours of her 
Husband, (after his Deceafe) and intented Re- 
duction before Diligence done at the Inftance of 
his Creditors ; 'twas found* That the Priviledge 
pf Reftitution upon Minority and Lefion, was 
Competent to her eten after Expiration of $e 
Quadrknnium utile ^e having been Vefiita Vtro % 
and therefore non valens age re. 14th December 
17 1 ^GrecnbiD and Others, againft Stuart. Vide, 
Quadricnnium utile. , 

MOVEABLE DEBT.] A Husband 
found liable for a moveable Debt due by his Wife 
before the Marriage, whether he were Lucratm 
or not. 19th February 171;, Inglis againft Hat vie 
and her Husband. 

N. 

NAlfTA CAUFONESyVc.-} A Per- 
fon coming to an Inn-keeper's Houfe at 
Mid-day, only to Bait, and without Defign of 
longer Stay ; Found, That the Inn-keeper was 
liable upon the Edit*, for Money taken out of 
a Leathern Jagg upon the Horfe's Back in the 
Stable, tho' neither the Horfe nor Money were 
delivered to him,but his Hoftler led in the Horfes 
to the Stable. 14th June 1715, Cbifbolm of Comer % 
againft Mr. David Fenton* 

NEGOTIORUM G EST I O.J A Sum 
of Money being advanced by the Manager of a 
Perfon or Quality's Eftate, to one of his Friends, 
.who, by Advice of the other Relations of the 



Family, went Abroad to acquaint him wiu the 
State of his Affairs, and folicite his Home-coming ; 
the Mafter himfelf was after his Return found 
bound to allow the Money fb advanced, tho' the 
Friend's Journey proved at that Time inefteftuaL 
1 ft December 1714, Baillie Smith's Children 
againjt the Earl of Winton.- But* was 

thereafter affoillied from the Annualrentsof the 
Sum. 18th January 1715, Inter eofdem. 

NOMINATION.} A Party difponine 
a 1 Wadfet to another, which failing, to any of a 
3d Party's Children. their own Father ftould No- 
minate; 'twas found, That the Father had not 
only Power to make the Nomination of any of 
his Children he pleafedj but to qualify that No- 
mination. 2 5 th January 1715, Seton againft The 
Lord Fitmedden* 

NON-ENTRY.] tn a Declarator of 
Non-entry, this Quality was adje&ed, purgable 
On Payment of the bygone Feu-duties* and a 
Year's Rent^ as a Angular Succeffor, at the Tine 
of the Vafial's Entry t And in cafe of his Negleft 
to obtain himfelf entered, he was found JiaMefor 
the whole Mails and Duties. 24th June 17 1< 
Her'm'% Hofpital, againft Hepburn of Bgarfo/j* 



PART AND PERttfcEfcT.j A 
Mofs found Part and Pertinent of Land* 
Contiguous to it, upon feveral Qualifications* 
17th December 1714* Crawford againft Crawford* 

PASSIVE TITLES.] Found, That 
Prefcription cannot be proponed, without ac- 
knowledging the Paffive Titles. 23d June 171c 
Forret agayift Representatives of Carflairs. 

P E Nl L T Y.] A Penalty adjeded to a 
Contta&Jbf Marriage, refofed to be fuftaincd* 
21ft 0Kary 1715, Toung againft Irvine* 

POSSESSION.] The Preemption,' 
That Pofieffion prefumes Property* found Elide? 
able by fereral other Prefumptions. 17th Febr* 
1J15* Warrander and Others* againft Alexander 
and Others. 

PREFERENCE.] A Perfon's Eftate 
being Adjudged, and he thereafter agreeing witl* 
the Creditor to pay htm at certain Terms ; bat 
not keeping his Days, others to whom the Credi- 
tor was Debitor, Arrefting,and another Ad judg- 
ing, the Adjudger was preferred to the Arrefters. 
17th February 171 5, Wat/on againft Tbomfonznd 
Tod, . 

PRESCRIPTION.] See Fafftve Titles. 

PROTUTOR.] A Defence of Payment 
to a Stepfather, as Protutor to a Minor, Repelled* 
unlefs it were alledged that theMoney was applied 
to the Minors Behoof. 20th July 1 7 ij, Benjamin 
Allan i&inik Hamilton of Little-Eamock. 

PROVISION.] A Party by a holograph 
Writ appointing his two Sons to fucceed to fig 
Heritage* and (ailing of them, tfs four Daugh- 
ters; with aClaufeof Provifion to the younger 
Children ; and alio another Claufe, ordaining 
another Sum to be paid* to his Female Children 
in cafe the Males Ihould deceafe, and none of the 
faids Females fucceed to him as Heirs; but the 
Sons fucceeding, that the firft Provifion was in 
Satis&ftion to the Daughters of all they could 
ask : One of the Perfons being Infeft, and di£ 
poning to the eldeft Sifter, and Die to the Third, 

pai&ng 
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t^-^^yjafEng by the Second, the Defence againft the 
s ^s: faid Second, infifting for her projportionaJ Share 
:xr i fcvjlof the 2d Sum, was fuftained In thefe Terms, v/{. 
~ ^^VThat the Son fucceeded to his Father, either by 
*^* ^Service, or Precept of Cla re confl at \ and that the 
^ ^ ^eldeft Stflfer fucceeded to her Brother, either as 
* ^i^Heir, or by Angular Titles. 8th February 1715, 
* cr^Jfcragainft Keri, 

^ Q. 



'=*%f>iUAZ>RlENNlUM UTILE.-} Found, 
e- Xci \J That the Priviledge of Reiy tution upon 



>** 



Minority and Lefion> was ftill competent 
to a Wife, thoMhe had not infifted within the 
Quadxiennium, to reftore her againft Deeds done 
ir ; 1 in Favours of the Husband, and others deriving 
* i:^ Right from him ; fhe having been Vefltla Vito^ 
\ j^ and immediatelyafterDiffolution of the Marriage; 
Revoking, and intenting Reduction before Dili- 
$ 9 gence done at the Inltancc of her Husband's 
£ C Creditors. 16th February 1715, Greenbills and 
;T Others, againft Stuart, f$c. See' Minority and 
"*" Lcfiori. 

QUOD APFROBO N02* REFRO- 
B 07} The Lords found, That a Party might 
found on the Conceflion and Acknowledgment in 
a Paper granted by the contrary Party ; and at 
the lame Time might deny the other Facte (which 
made againft hinvj alledged in the faid Paper* 
?2d July 1715, Sir Patrick Homey againft The 
Earl of Home. 
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RANKING.] A Creditor 
being preferable on feveral 
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Purchdfer 
^ ^ w . ^^^Lands, 

was~allowed to lay his whole prefera^^Psbts, fo 
as to exhauft the Price of one particular Barony, 
thereby to get Payment of his c>ther Debts, affe- 
cting other Subjects* tho' another competing 
Creditor was Ranked upon the Barony after him^ 
but not Ranked upon the other Subjects. 22d 
February 17 15, Brigadier Freflon againft Colonel 
JSrskine.m In a Ranking of Creditors, the 

Children of the firft and fecond Marriage of the 
common Debitor, who were provided to Sums in 
their refpeftive Mothers Contrails, were allowed 
to come in paripajfu proportionally, effeiring to 
their refpeftive Sums; 6th July 1715, The 
Daughters of Aucbinvole competing* 

REGIStRATE PROTEST.] 
A Bill, being unwarrantably Protefted and 
> Re gift rate, even after Six Months, the Letters 
were not fufpended fimpliciter, but the De- 
creet turned to a Libel; and found, That 
there was no Neceffity of a riew Libel; 30th 
$uli il*** M^ltready againft Crawford* 

REMOVING.} The Lords Decerned 
in a Removing J Althd, i«w*The Warning was 
/inly on the 5 th of April, and ft) not 40 free 
Days before the T*enh. udo; hXdm* the Warft- 
iog was execute at the Kirk Door, before it was 
execute againft the Defenders, yio. Tho 9 the 
Execution did not bear on what Da^s the Copies 
were left on the Grfund. 8th Febtuaft 17x5, 
]>utchefs of Baleleugb, againft Paviafon and 
Others** ^ A Purfuer*s Title in a Removing 
being an Infeftment on a Precept of Saline, gran, 



ted by his Father as his Adminiftrator, the Sum- 
mons and Warning neverthelefs was fuftained 4<f 
bunc effe&um, to make the Defender liable to 
remove the next Termj but not for Violent 
Profits. 10th February 171 5, Hamilton* againft 
Bofael. 

RENUNCIATION.] A Contrafl 
of Marriage being conceived in thefe Terms, 
That the Wife fhould not renounce any Part of 
her Jointure without Con lent of her Father, (fr. 
in Writings and having, neverthelefs, in her 
Vidowity, under her Hand de fa&o, renounced 
Part of it in Favours of heir Son, and delivered 
the Writ to her Father, as Tutor to the Child ; 
*twas found, That (he could not Renounce cum 
EfeBu, without her Father's Confent in Writing, 
tho* he accepted the Renunciation from her as 
Tutor fore&id. 26th July 1715, Dallgs againft 
VaUta. 

$. 

SANCttrARY.il The Caftle of ifcfti- 
burgb found no San&uary to hinder Execution 
of his Ma jefties Letters. 15 th December 1714, 
M<xk<y againft Campbell and Stuart. Yet 

the Deputy-Governour s was affoillied from a 
Complaint ^againft him for flopping Execution 
of a Caption there ; but he neverthelefs ordained 
to deliver up the Party to a Meffenger, in cafe 
only of the faid Party's returning to the Caftle, 
and his being there the Time of Demanding. 
Eodem.Die, Inter cofdem. 

SEA G R E E N S.3 Which in Spring Tides 
ire intirel^ overflown, found not inter Regalia^ 
and therefore need not be eftablifhed as a feparate 
Fie, but that they may belong to the Neighbour* 
ing Heritors, as Part and Pertinent of their 
Lands. . 25 th November 1714, Bruce againft The 
Laird of Rajbybill and Others. 

S A S I N E.3 Found, That with reffceS to 
a Son's Wife, to whom die Father a Bankrupt* 
was bound for Implement of her Contract of 
Marriage, the 60 Days relating to Deeds made 
by a Bankrupt, commence from the Date of the 
Saline, and not from the Date of theRegiftra- 
tion.^ 17th February 17 15, Creditors of Mr. Job* 
Mermei, againft Du Menkes and his Lady; 

SERVICE OF AN HEIR.] Ail 
Apprifing being difponed to a Perfbn; whiik foil- 
zieing, to his eldeft Son Nbminatxmi he prede- 
ceafing; and then the Son who was never lerved 
Heir to him ; 'twas found. That the Right was 
not after the Father s Deceafe fully vefted and 
fettled in the Perfon of the Son, without Necef* 
fity of a Service. 21ft January 1715, Hamilton 
againft The Creditors of (?r^»,— — Found, 
That a Service is needful, in cafe of Sums provi- 
ded to Bairns in a Contract of Marriage. 26th 
July 17 1 5, Hugh Lyon againft Gar din of Laton. 

SERVITUDE REAL.J A Tene- 
tbent having a Servitude OnerU ferendi of Joifts 
and laid-to Chimneys, upon another Tenement 
that was Ruinous; 'twas found, That the Pro-, 
prietar of the Servient Tenement, who wag 
taking it down in order to Rebuilding, muft not 
only build the Wall in the Condition it was in 
formerly, for fupporting both the faids Jaifts and 
laid-to Chimneys $ but alfo, that be muft build 
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and lay-to the Chimneys, as they were before the 
.taking down thereof, at his own Expcnccs ; and 
this, unlefs the Wall or Gavill was fo ruinous, 
that the taking dovyn thereof was neceflary ; in 
which Cafe it was found, That the Servient 
Tenement was bound to Expences of taking 
down, but not of putting up again. 24th June 
17 1 5, Murray of Mount- Lothian, a gain ft Dea- 
con Brovmbitt. And 14th July 171 5, Inter 
eofdem* 

SHORT PRESCRIPTION.] A 
Perfon having been Alimented in a publick 
Houfe, and his Reprefentatives after his Deceafe 
being purfued for the fame; 'twas found, That 
the 3 Years Prefcription was not the 3 Years 
£receeding the Perfon's Death, but 3 Years be- 
fore Citation. 23d June 171 5, James Forret 9 
Sgainft Reprefentatives of James Car flair s.- 
Found, That it can take no Plac£, in an ASion 
of Compt and Reckoning againft a Chamberlain, 
for fuch Years of his Intromiflions, whereof his 
Acconpts are not cleared \ but that his Sala- 
ries for thefe Years may be allowed as Articles 
of the Difcharge. 18th January 1715, Relift 
and Children of Baiilie Smith, againft The Earl 

of Winton. v 

SIDE-SCRIBING.] A Writ foun4 
Null, fee&ufenot Side-fcribed; it being granted 
after the A3 of Paaliament, Eftablifhing the Cu- 
itom of figning the Joinings. 18th December 
17 14, Mackdonald againft Mackdonald* 

S P U I L Z I E.] A Tenant having deferted 
his Poffeffion at Whitfunday ; but at Harvefl ha- 
ving offered Payment of all Arrears under Foriri 
of Inftrument, and required Liberty to cut down 
the Corns i the Matter refuting, and caufing 
reap and inbring them himfelf, was found liable 
in a Spuifeie. 14th June ifif, Donald Vounib 
stgainft Graham of Vrynie. 

Subsidiary action.] a 

Decreet being recovered in a Subfidiary Aftiorl 
igainft Magistrates, for unwarrantably fetting a 
Prifoner at Liberty ; and the Party, after many 
Years, infiftirfg againft the then Magiftrate^ 
without calling the former or their Reprefenta- 
tives, the Defenders were repotted to th$ir De-* 
fences, and the Decreet turned into a Libel. 3d 
February 1715, Henderpm againft The Magifhra tes 
of Jedburgh. 

SUBSTITUTION.] APartytaking 
a Bond payable to himfelf in Liferent, and his 
Daughter in Fie ; and failing of her, to his Heirs 
ivhatfoever ; found, That there being in this Cafe 
but one Subftitution, the SucCeflion upon the 
Death of the Daughter, fhould devolve not upon 
the Heirs, but upon the Executors of the Father. 
$d February 1715, Stevenfon and her Husband, 
againft Fifes. Vide 19th February 171$. 

SI SINE LIBERIS.*] ABondbeing 
fenly to fabfift tailing Children betwixt the 
Granter and his Wife, was found to be Void, by 
the exifting of Children in the Marriage, who 
furviviid the Grdnter; but died before his Wife, 
Without Iffue. 16th February 1^15, Lord Royfion 
And Fra^erfdale, againft Halyburton of Pitcur. 

SUPERIOR.] In a Reduftion and Im- 
fcrobation, a Superior found only obliged to call 
his Vaflal ot Reprefentatives, and tbofe in Pof- 
feffion ; but not bound to call the Adjudger of 



the Vaflals or Sub-Vaflals, whofe Adjudication * 
was after the Citation in the Improbation. 22d 
February 17 15 Tbamaa Spence againft Sir Jdam 
Whilfori. r> zr 

T. 

■ • * 

TA £ K.] A Tenant having a long Tack, 
containing an Obligation to reiterate ttie 
fame as often as needful, in a Competition with 
a lingular Succeflbr of tlie Heritor, the Tackfman 
was preferred to .the Matls and Duties for By- 
gones, and in Time coming, till Removing, 4*- 
ferving all the Defences in the Removing, as 
accords. i$th February 1715, Cvrmicbael againft 
Lockbart.' l"he Tack^duty of a Coal beinfe 

agreed to be regulated by the Number of the 
Coal-hewers, 'twas found, That the Tackfman 
was nQt liberate froqj the Duty, althd' he em- 
Jrioy'd'no Coal-hewers at all. 5th July 171^ 
Cuninghatn againft Millar. 

T A I L L I E. j A Fat&r and a S6n; who 
Were both Infcft, having jointly Taillied the E- 
ftate in the Son's Contrail of Marriage, with 
Claufes Irritant, and Refolutivej 'twas found, 
That after the Father's Deceafe, the Son could 
not alter the TailKe, even tho* the Subftitutes had 
been gratuitous. 1 5 th July 1715, Scbaw and her 
Husband againft Sir John Scbato. 

TESTAMENT.] A Teftameni foa<tt 
in Ireland, and only the Probat produced here! 
bearing the Teftament to have been fubferibed 
before 3 Witneffes, whereof 2 were Women, one 
of whom fubferibes by initial Letters only 5 the 
Teftament was neverthelefs fuftained as a fuffici- 
ent Title inl Proce/s, the Ufa: thereof confirm* 
zng before Jprtraft. 21ft Janudry 1715, WardJaw 
againft J0fr 11 els. 

TIERCE.] Found, fhit an Adjudica- 
tion, with a Charge againft the Superiors, ex- 
dudes the Tierce. 28th January 1715, Creditors 
of Hunter againft D&uglafs. A Relift 

infifting for ner Tierce, and the Fiar alledging 
that the Eftate was Taillied, excluding Tierce, 
Courtefy, ®c. the Defence was repelled, becaufe* 
tho' the Maker of the Taillie tys Infeftment was 
Regiftrate, yet the Taillie it felf was not Regi- 
ftrate in the particular Books appointed for Re- 
giftration of Taillies. 26th July 1715, Mrs. 
Jean Anderfon againft Wifhart of Logic. 

TRANSFERENCE.] One of the 
Creditors in a Ranking defeating, and the 
becreet of Ranking being thereafter Extra&ed^ 
without calling his Heirs; found. That the fame 
tould not have the Effeft of a Res judhatd 
againft him. i6thjune 1715, Nisbet 6f Dead 
againft Watfon of Sdugbton. 

TRUST.] There hieing a Society of Mer-* 
chants in relation to a Cargo of Timber, and a 
bill given for a Part of the Price of that Cargo 2 
found. That it did not fan under the Ad of Pa r^ 
liament 1690*, anent Trufls, but under theEx^ 
ception thereof. 2d December 1714, Jackfam 
againft Monroes : And therefore, the Truft al- 
lowed to be proven otherwife than is prescribed 
in that AQ. Eodem Die^ Inter eofdem. As 

Affignation in Truft, bearing to Heirs and Do* 
natars, was fuftained, when founded on by tfcfe 
firft Truftee's Afligney, or the faid Affigney^' 



r* 



MMk 



INDEX 



II 



Heir, tho* it was objeaed, That Troft was 
IVrionaL and not Affignable, nor in bonis de- 
fimBt • andtho* the perfon on, whom tfcTruft 
was now devoltd, was a Rotnanift.. 0th Febr. 

1715, Gordon againft Gordon. ^ Found* 

That a Pcrfon getting a Difpofitipn to Lands 
upon Trnft, in order to Sell the fame, and pay 
Mmfelf of what wak Refting him by the Grantef, 
find not Ipttometting with the Rents of the Lands 
for feveral Yeajs, was not liable for the Rent?, 
unlefs it were inftrufted he entered to the Ppf- 
feffion. Sthjunc 171*5, Jfabel Anderfon againft 
Corbet of Hardgray. 

TUTORS.]. A' Nomination, bearing to 
the ma jot Part of fuch as flwuld accept, and all 
(ave brie, declining the Office of Curatory after 
the Tutory was expired, th£ Office was not 
found to fubfift in, that one Accepter's Pcrfon. 
&6r«Ary-.i7i5, Vigfcunt of Frimofei againft 
*tbt Eari bt Aofib^j. 



\>"ALbE RECEIVED.] Found, 
' That lndorfation of a Bill prefumes Vac 
lue reccivedy ^nd cannot be taken off but by a 
contrary Probation, nth February 1715, Att* 
tbinlt'ck againft Millar. 

T A 7 A D S E'T.] See Comprifmg. 
VV WARRANDICE.] See Centra- 

Mention. 
. W I TN E S $.] Otje- of two Witneffes in 
a. Writ found not fufficiently Defigned, (and 
therefore the Writ Null; bedkulc the Defignation 
did run thus,. Titius Inferter of the Sum r and 
Maevius Servitor to Sempronius: Tho' it was 
offered to be Proven, that both were Sempronita 
hi? Servitors. . 9th November, 1714, Halden 0$ 
Luncrk) againft Ker of Cavers* 




ACT of SEDERUNT* 

Anerit Abbreviates of Adjudications. 
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At Edinburgh, the 1 8th of January, One Tbottfind 
.Seven Hundred and Fifteen Tears y 

* 

|T I 1H E Lords of Coopcil and Seffipn, ,confidering f That by the 24*5 
Article of the Regulations 169$. It hVrwiaed, That there (halt 
be Abbreviate made of Decreets of Adjudication, and that the! 
lame be figned by the Pronouncer of the Decreet, and that the faid Ab- 
breviat be given tn to be Recorded within Sixty Days afrer the Date of the 
Decrfeet ; which by the jd Articlcof the fiibfequent additional Regula- 
tions, is Extended to Adjudications in Decreets Cogmtionis Caufa. In 
Putfuahce of which Articles of Regulation, Adjudgers have been in life 
to take up the principal Abbreviat after Recordings and not to leave 
the fame in the Hands of the Clerks of Allowances of Adjudication*, to be 
Warrants of fecond Extratts, and that thereup6n Queftions may a rife as 
to the Validity of a fefond Extraft taken from the Record of Allowan- 
ces, the faid Record not being figned by the Judge Pronouncer of the 
Decreet of Adjudication, whereby a great Prejudice may happen to 
Parties* when partial Rights of the Adjudication are conveyed to feveral 
Jar tits: o'r the principal Abbreviat is loft : For Rcmeed whereof, the 
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faids Lords of Council and Seffion, do E n a c t and Ordai 
Time coming, a principal Abbreviate figncd by the Judge &c 
the Decreet of Adjudication, in Manner prefcribed by the ai 
of Regulation, when given in to the Clerk of the Bills to be 
fhall be retained by the faid Clerk to be the Warrant of any 
tradj and for the Adjudgers farther Satisfa&ion and Sec 
hereby En^&ed, That the Judge Pronouncer of the 'Decreet, 
or more ^Abbreviates, as the Tarty Jhall defire, that the * 
alfo have one or more principal aAbbreviats in his Cuflody : 
eAdjudger fince the faid ^Articles of Regulation, think the prim 
viat more fecurelj lodged in the Hands of the Clerk of the *Bi\ 
lawful forfuch Adjudgers to give in their faids oAbbreviats to 
the *Biihi who Jhall mark upon tht Margin of the Regi/ler? w 
aAbbreviat /hinds Recorded, the Name of the Ingiver, and th 
giving in thereof, and th^ Ingiver to fign the fame. oAnd that 
give Extra&s of the faid principal Warrants, as thejfhaUbe 
Tartits paying the Half of the Duts, without pajing Drink 
Extraffsj as is provided by the faids ^Articles of Regulation 
taking in the Principals : aAnd appoints tbir Trefents to bt 
Copies thereof affixed at the Great Door of the Parliament 
other ufual Places, that none pretend Ignorance. Extra 
Books of Sederunt, by 

Jo. M'k 
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For the better and further Regulating of 
carried on before the Lords of Seffion, ESta 

At Edinburgh, the i 8th rf February, CT^ 1 * ' 
Seven Hundred and fifteen Tears, i endL? 

FOR the greater Difpatch of Bufinefi, and the better fiiti 
taining the Diets of Hearing and Advifing of Caufes, 
tigioufnefs may be the more effe&ually reftrained; 
Council and Seffion, Enaft and Ordain, imo. That on Th 
noon, Bills without Anfwers only be put into their Boxes, 
Bills fnly be Advifcd on Friday Forenoon ; except BiHs and A 
the faid Lord* (hall at any Time fpeciaOy appoint to be AdvrfiU) th© 
Forenoon, or Bills and Anfwers, 'Which having been in theirT^* » • 
fame Week, remain nevcrthelefs unadvifed ; which Bills a*H bJ 
fo excepted, may be put into their Boxes on Tburfday Afteiuifbrca ^ 
Advifcd on Friday Forenoon as formerly : And that no CaiffaftJ; 
have been debated in the Inner or Outw-Houfc be ftejwted tf»$ qjJ, 
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Is on Friday Forenoon, except by their particular Appointment, and. 
Informations in fuch Cafes only be put in their. Boxes on Thurfday 
frnoon. ado. That on Friday Forenoon the Ordinaries ( except the 
jnary of the Outer-Houfe for the Week ; fhall not go to the Fore-Bar 
iide-Bar, nor to the Bills, but fhall affift at the Advifing of fuch 
xfaTrefentia, ( and others aftermentioned) as for their tmpor- 
have been ordained tobefo Advifedonthefaid Day, and after fuch 
ure, as fhall be Requifite, has been made in thefe Caufes, or if 
[do not then happen any fuch Caufes to be Determined, that thefe 
ind Anfwers fhall be Advi(ed,which having been given in that fame 
, remain notwithstanding Unadvifed j And next, Bills without 
xs Ihall be'Advifed ; And thereafter the Roll appointed for that 
former Regulations fhall be called. And in Confequence of 
femifTcs, the faid Lords Ordain, That the Hour from Nine to Ten 
ForeBar, and the Hours from Ten till Twelve for the Side-Bar, 
\ay Forenoon, be left out of the Weekly Roll of Ordinaries; and 
Ordinary on the Bills fhall in place of Friday Forenoon, per- 
tt Service on Friday Afternoon, at Three of the Clock in the Sef- 
ife. 

That Saturday be wholly Imployed in Difcu fling the Rolls of fuch 
as are proper to be called on that Day; And therefore that no 
icept fuch as paft of Courfe, or Bills on Extraordinary Emer- 
Advifed on Saturday, or put in to their Boxes on Friday After* 
that Saturday be not Reckoned henceiiirth in the Number of 
Within which only it is allowed by former Regulations, to 
By Bills to the Lords : Troviding always, That nothing con* 
^ - — this, or the Two Preceeding Articles take place on any Friday 
r \\hs which ihall happen to be among the laft five Sederunt Days 
** ^^flion. 

lat againft an Interlocutor Condemning in, or Affoilfcieing 
g ^J^nces, if Pronounced by an Ordinary, only one Reclaiming Bill 
fZg~%v% Ulowed ; And if Pronounced by the Lords in Prefence, noRe- 
u **ill fhall at all be allowed. 

^en a Caufe in any Roll whatfoeVer, fhall be called in the In* 

^ Ci and the Debate begun, That no other be called, till the faid 

1 ended ; but if a Caufe has been Called, and after fofne Debate 

that the faid Caule be again Called according to former Regu- 

id notwithftanding of the Premiffcs, That none but Caufes as 

for Saturday be called or debated on that Day ; , but that a De« 

jjbh a Caufe, once begun, fhall be carried on, and Finished on 

; and if a Debate on a Caufe in the ordinary Aft ion Roll, or 

rfident's Hand Roll,: and a tiebate on a Caufe in the Saturday 

n both $o remain Unfinifhed^ and therefore fbaU both of them, 

to the Premises be further debated on the next Day, ( not 

iniay)\ in tint Cafe the ikifl Lords Ordain, That the Debate 

is firft begun, befifff ended, aad after k, that the other Debate 

before any other Caufe fhall be Debated. 

tat after the firft of June next, any Party againft whom any 

Faft Ihall bealledged, which might be admitted to Probation, 

^rty or bis Advocate, fhall be obliged to Qonfefs or Deny that 
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Fact before pronouncing of the Interlocutor; which Confeffion or Dent- 
al refpeclively, (halt be exprcfly marked in the Minutes; and if he do 
refufe fo to Confefs or Deny, his Refuting (hall in lite Manner be roarfe- 
edin the Minutes, whereupon oe (hall be held as Confer}. And ifhefo 
Deny, what fhafl afterwards by the Probation appear to have been 
known to him, the faid Party (hall be obliged to pay all the Expences, 
without any Modification, which the Party has been put to through his 
Calumnious Denyal, ■ 

7»o. That in all Decreets to be Extracted hereafter, if the Fafls there- 
in founded on, in order to infer any alledged Relevancy, be not by the ' 
Party concerned exprcfly denyed, the fame (hall beheld as acknowledg- 
ed ; add there (hall not afterwards be Place to object for any Effect what- 
foever, That the faid Facts want Probation. 

8t». That no Prorogations after extracted Acts (hall hereafter be 
granted, without Expences to be Modified for the Parties Damage, and 
paid before the Party have the Beoefite of the Prorogation, but upon 
weightyReafons, or unforfeen Occidents fufficiently Verified. And Or- 
dain thefe Prefents to be Printed and Publifhed. Extruded from the 
Soofo of Sederunt, t) 

Jo. M'KiHzt*. 
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